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PREFACE. 



There ai-e few, I conceive, who have had anything to do 
with the law, whether as injured parties, as students, 
or as practical lawyers, who have not felt that some of 
the most insoluble problems of the science are to be 
found in that branch of it called "The Law of Torts." 

My apology for proposing to add to the many text- 
books on torts — most of them by very learned writers 
— must be this : that after a careful study of the 
subject, it appears to me that the treatment of this 
branch of law in works of authority is defective, 
owing to the failure to maintain a sufficient distinction 
between the instrumentality, including the mental 
attitude and the subsequent conduct, by which an 
injury is effected, and the several classes of injury 
resulting from the means so employed. 

A tort or injury is brought about by conduct 
working harm, and an exposition of the law of torts 
should place the elements of conduct and its operation 
in a separate category from that of the classes of harm 
in which the operation of conduct results. The two 
sets of subjects cannot be conveniently intermingled. 
Yet the elements and operation of conduct are almost 
invariably discussed under headings interspersed with, 
and in no way distinguished from, those dealing with 
tlie results of conduct. Thus we have negligence, 
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agency in torts, deceit and fraud, and the use of 
dangerous agencies (all concerned exclusively with 
the elements or operation of conduct), either ranged 
indiscriminately with such results of conduct as 
slander and libel, malicious prosecution, assault and 
battery, false imprisonment, trespass, nuisance, &c., 
or Avith a position given them that obscures the 
special part each takes in conducing to injuries. 

In works on Negligence, that phase of conduct is 
sometimes treated as though it were in itself a separate 
kind of tort, and is spoken of as "a tort called negli- 
gence"; the true position of negligence in the subject 
of torts, as simply one of the phases of mental attitude 
out of which a tort (trespass or other) may arise, being 
completely ignored. 

My purpose in noticing these defects, as they seem, 
to me, in arrangement and description, is not to 
disparage works of great practical value and utility, 
and with which I am sensible that my OAvn is not 
likely to be able to compete, but merely to excuse 
and accomrt for the publication of my own work upon 
different lines of arrangement designed to bring out, 
if possible, more clearly and accurately the principles 
upon which the cases are decided. 

It will be seen that, in my view, the mental attitude, 
the instrumentality, the act, and the result ought to be 
treated of in orderly connection ; a view which I have 
endeavoured to carry out in this Avork. 

The law of torts, constituting as it does a portion of 
the law of obligations, comprises a class of violations 
of the rights in rem of one person by another, i.e., by 
that other's instrumentality. Tlie instrumentality may 
be that other's own immediate conduct. Or it may 
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consist of his conduct acting through that of other 
responsible instruments (as, for instance, agents), or 
through irresponsible and, perhaps, inanimate instru- 
ments (as dangerous animals and things). In a large 
proportion of injuries, the harm is inflicted upon others 
by the direct instrumentality of the person answerable, 
in another large proportion through personal agents 
upon third parties; but it sometimes happens that the 
harm directly follows some course of action of the 
injured person himself into which he has been 
betrayed by the conduct of the person answerable, 
entered upon or pursued with the intention that the 
injured person should act in a particular way with 
reference to such conduct ; or of such a nature that 
though there were no actual intention^ the conduct was 
calculated or liable to induce the injured person to act 
upon it. This mode of the exercise of instrumentality 
is seen in cases of injury in which a person has been 
deprived of self-control by terror induced by the 
conduct of another, or has acted under a false repre- 
sentation made by another. In this latter case we 
have that sort of conduct of the injurer which goes by 
the name of deceit. 

That the deceit is not the injury itself^ but merely a 
piece of conduct of the injurer which leads ultimately 
through the mind of the person deceived to the violation 
of a right in rem, is shown by the fact that various 
classes of injuries are brought about by false repre- 
sentation ;— as in Longmeid v. Holliday, injury to person ; 
Pasley v. Freeman, injury to property; Fitsjohn v. 
Maclcinder, wrongful prosecution ; and injury to repu- 
tation in the case supposed at p. 180, of a clergyman 
being induced to visit a house of ill-fame on the false 
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representation that it was the house of a person on 
"whom he desired to call and the address of whom 
the person who furnished the false information pre- 
tended to give; and I have brought the subject 
under the general head of " Conduct" in section I. 
of Chap. III. as " The operation of conduct through 
a personal instrument upon the personal instrument 
himself." 

Although liability attaching to tortious conduct 
attended with prejudicial interference with rights in 
rem does not depend wholly, and in some classes of 
rights does not depend at all, on the particular mental 
attitude in which the wrong is effected ; it is, notwith- 
standing, useful, for the reasons I have given in p. 21, 
to distinguish between the several kinds of mental 
attitude, and it is more particularly so in cases 
connected with the use of dangerous agencies, which 
are especially characterised by the mental attitude of 
Rashness. 

It is often, indeed, impossible to say in any given 
case of injury whether the injurer consciously risked 
the chance of harm befalling others, or culpably failed 
to advert to the danger of his action; and the dis- 
tinction, therefore, between rashness and negligence 
(see the definitions in pp. 24, 25, 27) is, in many cases, 
not clearly discernible. But I have endeavoured to 
illustrate these two phases of conduct by reference 
to cases in which the one seems to be distinguished 
from the other with tnarked, or, at all events, tolerable 
clearness. 

Under Parti. Ch.III. sect. II., "The instrumentality 
of a person operating through irresponsible instru- 
ments," I have brought the subject usually classed under 
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the head of "Dangerous animals or works," "Danger- 
ous agencies," " Duties of insuring safety," &c. 

Injuries to a man in his property, whether real or 
personal, consist in (1) the unlawful entry upon or 
seizure by another of property from which, either on 
the ground of detention, possession, or ownership, he 
has a right to exclude others ; or (2) the detention of 
it from him by another when he has a right to enter 
and hold it ; or (3) the destruction of it by another, 
partial or total, or the placing the enjoyment of it in 
imminent peril ; or (4) the depreciation by another of 
its value, or the obstruction by another of the use and 
enjoyment of it. 

These heads include all possible injuries to a man 
in his property of whatever kind. 

The headings Trespass, Conversion, Detinue, are 
only names for different states of facts indicating the 
particular form in which the action had to be brought 
in cases of injury in respect of property. The damage 
to the plaintiff is precisely the same, whether the 
defendant has removed the plaintiff's goods with * or 
whether he has done so without -f any purpose of 
taking them away from the plaintiff, or of exercising 
some dominion or control over them for the benefit of 
himself or others. The purpose with which the wrong- 
ful act was done is really of no importance. The act 
equally reaches the standard of wrongfulness, whether 
such a purpose was present or not ; while the degree of 
wrongfulness, upon which the question of the amount 
of damages in cases of injury to property is deter- 
mined, does not depend at all upon the purpose or 

* Conversion. t Trespass. 
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motive, but depends in each particular case on the 
resulting loss sustained ; and as this varies infinitely, 
quite independently of the motive, it is futile to 
attempt to measure the degree of wrongfulness by 
finding within which of these classes the purpose of 
the defendant brings the case. The purpose only 
restricted the form of action in which the defendant 
was liable to be sued, and the classification in works 
on Torts under these headings is no longer of practical 
importance, since it has become unnecessary to sue in 
a particular form of action. 

Cases of obstructing and diverting water, and 
support of land and buildings, should fall under one 
or other of the above four divisions. 

Nuisances comprise a group of miscellaneous torts, 
properly classifiable under severp.l of the principal 
classes of torts. They are either public or private 
nuisances. 

In regard to public nuisances, a course of conduct 
which places the enjoyment of a right in continuing 
imminent peril is unlawful, and it is unlawful, there- 
fore, to allow a house closely abutting on a public 
thoroughfare to continue in such a state of disrepair 
that it is likely to fall and seriously injure the passers 
by, as it places in continuing imminent peril their 
right of bodily security. 

A trench is cut across a public road, or a large 
reservoir is constructed overhanging a town, in both 
cases without legal sanction. Such acts are unlawful, 
as continuing to imperil imminently the right in the 
one case of freedom of movement, and in the other of 
bodily security and of property. 

Injuries from dangers of the kinds referred to jDro- 
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perly fall underthe heads of injuries to rights of personal 
sccurit}-, or injuries to rights in property ; but as the 
danger and annoyance are common to the public, the 
right of action is, on the ground of public policy, 
Avithheld, unless from the danger some harm has been 
specially sustained by the person aggrieved. 

In the absence of such special liarm, the danger 
from the house, the trench, and the reservoir, are 
simply public nuisances, and as such indictable. If 
special harm occurs, the injury falls under the head of 
injury to person or property, or both, according to 
circumstances. (See Rights of public safety and con- 
venience. Part II. Chap. IV.) 

Private nuisances fall under three heads : — 
(1.) Obstructions to the enjoyment of riglits in the 
unappropriated benefits of nature. (Natural rights in 
water, air, light, support.) 

(2.) Continuing interferences with rights of property, 
ordinarily styled continuing trespasses. (Such as 
trees overhanging neighbour's land and leaves falling 
from them on to it ; or eaves of a house overhanging 
neighbour's property and discharging rain water 
upon it.) 

(3.) Obstructions to the enjoyment of rights in re 
aliend, i. c, of rights in the nature of easements of 
water, way, light, support. 

These three are all brought in the present work 
under the general head of "Injuries in respect of rights 
in Objects, Privileges and Advantages," and under the 
sub-head "Injuries in respect of rights in objects," and 
are distributed under further subdivisions which will 
be found in pp. 191 — 242. 

A section in Chapter III. Part I. will be found on 
the devolution and retention of responsibility, a subject 
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•which especially demands consideration in connection 
with the transfer from hand to hand of dangerous 
agencies, and which I have not seen treated of in 
other works. 

In some treatises certain classes of cases have been 
omitted as more properly falling under the law of 
contracts; cases, for instance, in which professional 
men are sued for damage for injury occasioned by 
want of skill in their profession, or for negligence, or 
in which carriers are sued for damages for injury to 
person or property, or both, arising from the carrier's 
or his agent's negligence, or in which a master is sued 
for damage for injury to his servant arising out of the 
master's or his agent's negligence. 

It appears to me that such cases fall more conveni- 
ently under " Torts." 

The rule laid down in Hadley v. Baxendale restricts 
the damages which may be given in compensation to 
what may fairly and reasonably be considered as 
arising naturally, i. e., according to the usual course of 
things, from su.ch breach of contract itself, or such as 
may reasonably be supposed to have been in the con- 
templation of both parties, at the time they made 
the contract, as the probable result of the breach 
of it. 

But there are numerous cases in which the injury 
caused by negligence, and consequently the proper 
compensation for it, must have been altogether beyond 
the contemplation of the parties at the time of the 
contract, as when a man sustains injuries in a railway 
accident through the neglect of the company carrying 
him. See as to this the observations of Martin, B., 
quoting from Jones v. Boycc, in Wilson v. Neivport Dock 
Co., L. R. 1 Exch. 177. In cases, also, within the 
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compass of tlie Employers' Liability Act, as well as 
injuries through a fellow-servant in " common employ- 
ment," although the tort has its origin in a contract, 
it cannot be fairly contended that the injury, and 
proper compensation for it, came under the purview 
of the parties at the time of the contract. How are 
such cases to be dealt with ? If regarded and dealt 
with as cases of breach of contract, adequate compen- 
sation cannot be given under the above rule. Can 
they then properly be regarded as breaches of con- 
tract ? On the other hand, the fact that the injury 
has arisen out of conduct which was set in motion by 
a contract has created a difficulty in legal minds in 
classifying such injuries under torts. 

But such cases always involve a violation of a right 
in rem; and if the question of classification arises, it 
seems more reasonable to include them under torts, 
seeing that, although there existed a contractual obli- 
gation between the parties, the act complained of was 
certainly not in their contemplation at the time of the 
contract, and the harm sustained could not be ade- 
quately compensated under the rule that guides the 
Courts in cases of breach of contract in determining 
what damages are to be awarded; and I have acted 
on this view in not excluding from consideration cases 
of torts which have had a contractual origin.* 

In regard to cases of injury to persons employed, 
perhaps I may be pardoned for expressing my opinion 
that the solution of the questions arising should not 

* In WinterloUom v. Wright, pp. 82, 133, surely there was a duty to each 
of the members of the community who might use the coach in the way in 
which it was iatended to be used as well as to the Postmaster- General, pace 
Baron EoKe; and see the case of Hyman v. Nije, p. 112. 
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depend upon exceptional principles, such as tlie 
doctrine of "common employment," but upon the 
principles applying ordinarily in cases of tort, as 
enunciated in this work. Whether an employer is 
justly liable to a servant for injury received (be it 
through a fellow-servant or other person or thing), 
depends upon whether the fellow-servant or other 
person or thing, in the circumstances out of which the 
harm arose, was, properly regarded, part of the in- 
strumentality of the master, or whether the injury 
was brought about by such person or thing indepen- 
dently of the master's conduct, or of conduct for which 
the master was responsible. The principles which 
should govern the determination of such questions, 
and which are gradually leavening successive enact- 
ments on the liability of employers, will appear in 
Part I. of this work, and I feel persuaded that no 
legislation on the subject can be satisfactory which 
does not refer the determination of those questions 
wholly to those principles. The doctrine of ' ' common 
employment" in the common law is essentially unfair. 
As Mr. Horace Smith, in his able work on Negligence, 
observes : — " It should, however, be remarked that 
probably in point of fact no such reasoning" (as that, 
by taking the service, the servant elects to risk the 
danger of injury from fellow-servants : see Lord Cran- 
worth's judgment in Bartonshill Co. v. Reid) " exists in 
the mind of a person undertaking a service, and that, 
on the contrary, most servants would be much sur- 
prised to learn the real state of the law." 

This doctrine has received a severe shock from the 
recent decision of the House of Lords in the case of 
Smith V. Charles BaJcer and Son, and must henceforward 



PEEFACE. XV 

be limited to cases in which injury arises to the work- 
man from a risk incurred within the field of his own 
special duties. 

The first half of this work is devoted to the principles 
of the law of torts, showing the elements of the 
conduct which brings about injuries; the instrumen- 
tality at work by which they are effected ; how the 
instrumentality of a person may be exerted through 
other personal instruments, or through animals or 
things ; how and under what conditions the responsi- 
bility for instrumentality is devolved from one person 
to another ; how injuries are traced to the responsible 
person ; contributory negligence. 

This portion of the work is applicable to all classes 
of rights in rem, and the above subjects are illustrated 
from English and American cases, and here and there 
from cases in the Digest and a few supposed cases. 

This concludes the first part of the work. The 
second is concerned with some of the principal classes 
of rights in rem and their violations, considered and 
briefly discussed class by class. It is similarly illus- 
trated. 

In Part II., I have not thought it necessary to repeat 
more than a very few of the illustrations (to be found 
in Part I.) of the various modes in which instrumen- 
tality operates to bring about the several classes of 
wrongs. Those in Part I. must be read into the 
appropriate portions of Part II. by the student, accord- 
ing as they are illustrations of wrongs affecting rights 
of person, reputation, family and domestic relations, 
rights to the due performance of public duties, or 
rights in objects, privileges, and advantages. 

The Index is framed to afford a ready means of 
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lighting upon, not merely the several matters dealt 
with in the work, but also the particular subject-matter 
of many of the more important cases illustrating the 
propositions. Where a case is not such as to require 
a reference to the particular subject-matter of it, the 
name alone is given. 

There is also appended a Table of Contents, and the 
usual alphabetical Table of Cases. 

In some works upon the subject of Torts, there will 
be found a description at considerable length as to the 
mode in which rights in property may be acquired 
and lost. It has formed no part of my plan to deal 
with this question, my object having been limited to 
showing how such rights, when once they have come 
into existence, may be violated. 

With regard to the form of the work, I have a few 
words to add. One principal characteristic of it is the 
exhibition of the law in propositions derived from, and 
illustrated by, concrete instances. I have adopted this 
form, as I think it conduces to clearness to illustrate 
rules by the cases which have suggested them. 

I trust that the employment of this method may 
tend to the elucidation of some obscure points, and 
be found in other respects convenient to students, and 
to the profession generally. 

L. C. INNES. 

Dover, September, 1891. 
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PRIMPLES OF THE LAW OF TOUTS. 



Part I, 

GENERAL PRINCIPLES, 



CHAPTEE I. 

INTRODUCTORY AND EXPLANATORY. 

§ 1. The members of a political society necessarily 
impinge upon the free action of each other. The 
society determines by its law what amomit of freedom 
of action each member may exercise. The rights of 
each within the limits so determined to the unfettered 
enjoyment of the benefits of social life, so far as they 
are enforceable by the State, are called his legal rights. 

§ 2. Every other person in the community is bound 
by law to respect these rights, and, towards the person 
in whom the rights reside, is said to be under a legal 
duty to respect them by so ordering his conduct as to 
abstain from causing a violation of them. 

§ 3. Every legal duty towards a person presupposes 
in him a privilege to invoke the law by an action or 
other legal proceeding — (1) to protect him against 
any breach of the legal duty, or if the legal duty be 
violated, (2) to cause restitution to be made, or com- 
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pensation to be given him. It will be seen, therefore, 
that a person's legal rights are bounded by the legal 
duty which the law requires from others towards him. 
It is immeaning to place any claim in the category of 
a legal right, the observance of which by others the 
law does not recognize as their legal duty, for the 
violation of which it will grant redress to the person 
so claiming the right. 

§ 4. The present volume treats of Torts, which is 
that branch of English law which deals with breaches 
of legal duty towards persons in the exercise of legal 
rights of a certain class. 

A tort, otherwise called an injury, is the violation 
of a present right over something. 

The right involved in a tort is distinguished from 
that in a contract by its being in actual enjoyment at 
the tirae of the commission of the tort, while that of a 
contract is a right to the fulfilment of a promise made 
by some person. 

Both rights may be violated, but in the case of a 
contract the violation is and must be by the other 
party to the contract, while in the case of a tort it 
may be by any member of the community.* 

The rights which may be violated in a contract, 
therefore, together with certain other classes of rights, 
are sometimes spoken of as rights as against deter- 
minate or known persons; while those with which 
torts are concerned, are styled rights as against in- 
determinate persons, because you cannot know before- 



* In some particular rights the possibility of violation, is confined 
■within a smaller area : as members of a certain class or group of persons. 
This wiU be explained later on. 
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hand who will violate them. These are sometimes 
called, after the convenient Latin law term, rights in 
rem, or rights over something. 

For instance, I promise B. that I will pay him 10/. if 
he will deliver to me a certain quantity of bricks, and 
B., who accepts my offer, promises to deliver the bricks. 
Either I may break the contract by failing, after the 
delivery of the bricks, to pay the 10/., or B. may break 
it by not delivering the bricks. But the possible 
violators of the contract are limited to myself and B. 
On the other hand, suppose I have a piece of ground 
and have a right in consequence to exclude all the 
world from it. My right may eventually be violated 
by trespassers, but I never can tell by what particular 
person it may be violated until the trespass takes 
place. Meantime, I have the right as against the 
whole world. 

There are various ways, however, in which my right 
may be abridged: as, for instance, the State may 
authorize the making of a railway through the pro- 
perty, or people may acquire a right of way over it. 
In such cases I may suffer annoyance from my pro- 
perty being thus used, but, as the use is or has become 
lawful, I cannot complain of it. The use of my 
property by others in such cases is no tort or injmy 
in the eye of the law. 

§ 6. In order to consider the usual definition of a 
tort, and to aiTive at some more satisfactory definition, 
the relation of this branch of law to law in general 
will now be further tou.ched upon. 

The Law of Torts forms a portion of what is called 
private law, or that which is concerned with questions 
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bet-ween man and man, as distinguished from public 
law, which is concerned with questions (1) between 
individuals and the community, as in criminal law, 
constitutional law, ecclesiastical law, and military law; 
or (2) between the community and another community, 
as in public international law. 

We may regard law, whether public or private, as 
consisting of two portions, one of which, called sub- 
stantive law, deals with rights, and the other, called 
adjective law, with the methods by which substantive 
law is administered. For instance, the law of con- 
tracts, the law of torts, the law of trusts, the law of 
succession, and the law of landlord and tenant, are all 
parts of the substantive portion of Private Law ; while 
the rules relating to the procedure by which the rights 
under those several branches of law are secured, and 
i-edress for wrong is given, are called Adjective Law. 

The Law of Torts forms a part of the substantive 
portion of Private Law. 

The substantive portion of private law comprises — 

(1) Eights in rem, or rights as against all the 

world, or indeterminate persons. 

(2) Rights arising out of agreements or relations 

between two or more determinate persons. 

(1) Rights in rem comprise rights of (i) person, 
(ii) reputation, (iii) family or other domestic relations 
(as against the outside world), (iv) rights to the due 
performance of public duties, (v) and rights in objects, 
privileges, and advantages. 

(2) Rights as between determinate persons arise — 

{a.) Out of voluntary gifts and promises; 
out of assignments not voluntary; out 
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of grants; out of testamentary disposi- 
tions. 

(b.) Out of a contract (as when A. arranges 
with B. that B. shall do a certain piece 
of work for him for so much money). 

(c.) Out of family relations (as between one 
member of the family and another). 

(d.) Out of fiduciary relations ; out of trusts. 
It is in the violation of rights of the kind referred 
to in the lines in red ink that a tort consists. 

§ 6. A tort is usually said to be "A wrong indepen- 
dent of contract," i.e., the violation of a right indepen- 
dent of contract ; and it will be seen by this statement 
that the rights, of which a tort is a violation, are, in 
fact, distinct from those arising out of contract. But 
they are also, as will be seen, distinct from a vast array 
of other rights ; so that the usual definition is as defec- 
tive as would be a definition of the horse as " J. class of 
animal independent of horned cattle.''^ 

The following is a more accurate definition : — 
A tort is the unauthorized prejudicial interference 
of some person by act or omission with a right in rem 
of another person. The conduct which brings about 
the prejudicial interference is said to be tortious. 

§ 7. This will be a convenient point for entering 
upon an explanation of the meaning in which certain 
terms employed in this work are used. 

§8. The term ^^ legal duty''^ is used to include 
" duty prescribed by law," and to express the duty of 
obedience to a provision of the law, whether express 
or implied, imposing upon a person the obligation of 
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doing something, or of abstaining from doing some- 
thing, or of doing something in a particular way. 

The term "law" will be used to include written and 
unwritten law, and custom having the force of law. 

§ 9. By ^'■prejudicial interference " * with a right of a 

* As an explanation of tie maxims ' ' Ex damno absque injuria non 
oritur actio," and "Ex injuria sine damno oritur actio" occupies a posi- 
tion in most text books on Torts, I shall here give the sense in which 
they should he taken. 

An " injuria'' is the prejudicial invasion or violation of, or interference 
■with, a right. It imports a damnum, for the damnum is the prejudice, 
i. e., the loss, damage, or harm. There is no injuria sine damno. 
Damnum is not the invasion of the right, but the harm following the 
invasion . 

If I hit a man wrongfully, so as to cause pain, there is injuria in- 
cluding damnum. His immunity of pierson is violated [injuria), and pain 
is inflioted {damnum). If I simply give him a slight cuff on the ear 
without inflicting pain, there is equally injuria including damnum. 
Injuria, because his immtmity of person is violated ; and damnum, be- 
cause he is subjected to the contact of another with his person, which, 
without his consent, is disagreeable and alarming to him. If I trespass 
on a man's land, doing nothing which induces in the property a harmful 
alteration perceptible to the outward senses, there is still damnum, because 
the other is deprived, for the time being, of the power of asserting his 
privilege of excluding the world from his premises ; and evidence may be 
made by my trespass of the non-existence of his right. {Per curiam, 
Entich V. Carrington, 19 St. Tri. 1066. 

On the other hand, "damnum" may exist "sine injuria." If a thief 
takes my watch and I pursue him and retake it, he suffers the loss of 
what he has wrongfully gained, besides the penal consequences ; but, as 
I was justified in retaking my watch and arresting him, there is no 
"injuria" sustained by him. If a bailiff breaks through an inner door 
that I have closed against him, he having entered under the authority 
of the law, I suffer the damnum of my broken door; but there is no 
"injuria," because the law allows the act. In some instances of injuria, 
though it includes and imports the damnum, the law withholds the right 
of action, as in the case of some nuisances (such as the obstruction of a 
road or the pollution of the atmosphere), unless the person aggrieved has 
suffered some damnum special to himself and not equally suffered by the 
public. The action in such oases is withheld from pubUo policy, with a 
view to prevent a multiplicity of such actions, and the wrong is indictable 
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person is meant sucli an interference witli tlie right as 
sensibly impairs it, or sensibly impairs the free enjoy- 
ment of the right by that person, or as might presently 

as a public wrong. In all oases of slander, there is, to all appearance, 
injuria including da??jH(nra; but unless bodily or pecuniary damage is 
siown, the law, whether wisely or riot, limits the right of action to cases 
in which imputations of a certain gravity have been made against the 
character, and regards all else as wanting in that degree of prejudicial 
interference with the right which should entitle to an action. (See p. 171, 
and the cases of Brooher t. Coffin, and Luniby v. AlJday.) 

la slander of title, also, the harm must be such as can be pecuniarily 
estimated. 

When it is said that an action for deceit can only be maintained on 
proof of pecuniary loss, I think the statement is incorrect, and the case of 
Eastwood V. Bain, quoted in support of it, does not seem to sustain the 
proposition. In the action for deceit it has been usual to regard the 
deceit itseK as the cause of action — the injury. But it was clear that 
before an action would lie, something more than the deceit must be 
capable of being shown, for the deceit itself does not necessarily interfere 
prejudicially with any right. It came then to be laid down that in every 
action for deceit, damage must be shown. But as the deceit is merely a 
piece of conduct employed to determine the wiU of the person subjected 
to the false representation, and to make his prejudicial action against 
himself the instrument of the deceiver, the action does not lie for the 
deceit, but for the consequent invasion of the particular class of right 
prejudicially afiected, which may or may not require proof of damage. 
In the case of Eastwood v. Bain, 3 H. & N. 738, all that was shown was 
the deceit. It was not shown that the indorsee gave value for the bill, 
i.e., it was not shown that he had sustained any prejudicial interference 
with his right of property, the only right which in that particular case 
the false representation could have been the means of invading. As there 
was no prejudicial interference with this right, there was no tort. The 
dictum in that case simply means that in an action for a false representa- 
tion, whereby the plaintiff has been made to sustain a prejudicial inter- 
ference with the right of property/, it is necessary that he should show the 
prejudicial interference. The action is not to obtain redress for the deceit, 
which is merely part of the instrumentality employed, but for the con- 
sequences suffered, depending on an invasion of some one or other class 
of right in rem, which may or may not require proof of damage. It is 
quite conceivable that the loss might be loss of reputation or violation of 
the right of person of a kind which would not, in either case, require proof 
of pecuniary or other damage to be actionable. 
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be used as evidence against the existence of the right 
of that i^erson, or such as places the enjoyment of the 
right in continuing imminent periL Such an inter- 
ference is said to imjDair the right sensibly when it 
entails or continues imminently to threaten "harm" 
of an appreciable character. 

Illustrations. 

A. rings bells or makes some other unnecessary noise, or 
pollutes the air witli smoke or stenclies so near a house as to 
interfere materially with the physical comfort of the occupier, B. 
B.'s right to be secure from annoyance in his tenement has been 
sensibly impaired. (See Sottau v. Be Held, 2 Sim. N. S. 1H3 ; 
21 L. J. Ch. 159.) 

A., the OAvner of certain houses, becomes insolvent. The 
houses are sold to B. by the trustee. After entry B. is con- 
tinually disturbed in his possession by A. trespassing upon the 
premises and damaging the houses. B.'s free enjoyment of his 
right of ownership is sensibly impaired. 

A. is B.'s medical adviser. He demands money of B., which 
B. declines to pay. A. then puts in train for publication a 
false account of what B. has confided to him as a patient, which 
would, if believed, seriously injure B.'s character. B.'s enjoy- 
ment of his right of reputation is placed in continuing imminent 
peril. 

A. and B. are in possession of contiguous lands, and of the 
mines underneath them. A. works his mine so as to extend 
under B.'s mine, and threatens to remove certain pillars which 
help to support B.'s mine. B.'s free enjoyment of his right of 
ownership of his mine is placed in continuing imminent peril. 

A. has acquired an easement of light passing to certain 
windows of his house over the open premises of B. B. builds 
so as to obstruct the passage of light to the windows. The 
building, if allowed to continue, might be used as evidence 
against the existence of A.'s right. 

A. fitted up a cottage as a small-pox hospital. The cottage 
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was bounded by the public road on one side, open fields on two 
other sides, and the property of B. on the remaining side. B.'s 
enjoyment of his right to have his person free from harm is 
sensibly unpaired. (See Bendelow v. Wortlci/ Union, 36 W. E. 
168.) 

In each of the above instances there is prejudicial interference 
with a right in rem. 

§ 10. By ^^unauthorized prejudicial interference" is 
meant such prejudicial interference as is not authorized 
by law, or by the valid agreement or consent, express 
or implied, or the valid acquiescence (such as would 
amount to an estoppel) of the person to be prejudiced, 
or of those authorized so to agree or consent or 
acquiesce in his behalf. 

A person may validly consent to what is effected in 
good faith for his good ; as when he consents to the 
performance of a dangerous operation to save his life. 
And when consent cannot be given it may be implied 
in such a case. 

There is no valid consent when the conduct assented 
to involves the doing of anything which is unlawful 
(1 Hawkins' Pleas of the Crown, 474): as when 
principals to a prize fight consent to the harm which 
either may do to the other {Reg. v. Coney, 8 Q. B. D. 
534); or when a man who is in great suffering con- 
sents to being put out of his misery; or when the 
assent is unintelligent. (See Pollock on Torts, 187.) 

§ 11. A person is not said to give valid consent to 
the conduct of another, as it affects him, when he is 
deceived as to the facts upon the statement of which 
his assent is based ; and he is said to be so deceived 
when he assents by reason of that other having falsely 



10 INTRODUCTORY 

represented something, and induced him to rely on his 
representation of a state of things as existing which 
does not exist, or of a state of things as not existing 
which does exist. 

§12. The word "Aarra," as used in the following 
pages, means an effect prejudicial to the enjoyment of 
a right, and includes continuing imminent peril caused 
to the enjoyment of a right. 

§ 13. Knowledge of anything which would enable 
a person to avoid causing harm to others is imputed to 
him not only when he actually has the knowledge, 
but also when, but for his own neglect of means avail- 
able, he would have it. 

§ 14. He is said to have notice of a thing when he 
knows it in the above sense. 

He is also presumed to know what is matter of 
common knowledge. 

§15. In the expression "A person" are included 
individuals capable of rights, companies, and corpora- 
tions. (Abrath v. North Eastern Ry. Co., 11 Ap. 
Ca. 247; JEdivards v. Midland Ry. Co., 6 Q. B. D. 287 
(malice may be imputed to a corporation) ; Whitfield v. 
South Eastern Ry. Co., El. Bl. & El. 121 ; and 27 L. J. 
Q. B. 229.) 

§ 16. The expression ^^ Person'''' (as in "Rights of 
Person ") applies only to the personality of individuals, 
and includes "mind" as well as "body." 

§ 17. " Harm to person'" includes harm to body and 
mind, or harm to either body or mind, provided that 
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tlie prejudicial effect, so termed, is a physical condi- 
tion capable of being tested, and is manifest.* 

Illustrations. 

A. Hts B. and breaks Ms arm. A. has caused harm to B.'s 
person. 

A., by a practical joke, frightens B. out of his wits and per- 
manently impairs his mental powers. A. has caused harm to 
B.'s person, subject to the proviso in § 17. 

A., by negligence, leads B. into a situation in which she is 
subjected to a severe shock to her nerves and mental powers. 
A. has caused harm to B.'s person, subject to the proviso in § 17. 

A., by negligence, causes the death of B., husband of C. O.'s 



* If a threat of an assault, suiHcient to produce immediate apprehension 
that it will he made, be sufficient foundation for an action [Bead v. Coker), 
a fortiori must intimidation afford such foundation when its effects on the 
mind are more or less permanent, as in the following suggested oases. 

(Lttention). A. intentionally frightens B. on a dark night on a lonely 
highway by simulating a highwayman, and demanding her money or her 
life. She goes out of her mind. 

[Rashness). A. had a savage monkey, which occasionally he allowed to 
be loose in his garden for a few hours, thus incurring the risk of its 
straying into the adjoining garden and doing harm there. On one such 
occasion it strayed into B.'s premises and pursued B., an old lady, round 
the garden. Pleeing from it she just managed to reach the house and 
shut the door before it came up with her. The fright had such an effect 
on her nerves that she went out of her mind. 

[Negligence). A., a railway servant, whose duty it was to keep certain 
gates closed at a level crossing when trains were coming by, was standing 
by the gate when B. came up driving a buggy containing himself and his 
wife 0. A., who should have known that a train was just coming by, 
without adverting to the danger of letting B.'s buggy pass, opened the 
gates and let him drive his buggy on to the line to cross to the road on 
the other side. As he got on the line a train at full speed came in sight. 
There was no possibility of going back, so B. drove on and cleared the 
line as the train swept by, a collision being only just avoided by an inch 
or so. B.'s wife, C, sustained a severe nervous shook, from which she 
never rallied. This was found by a jury upon the medical evidence. 
Here C. clearly suffered prejudicial interference with her right to 
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feelings are so much affected that she is incapacitated from 
looking after her children. 0. has an action, under Lord 
Campbell's Act, for the effect of A.'s negligence in the death 
of her husband, which deprives her of the means of support, but 
not in respect of the effect on her feelings, as this cannot be 
tested. 

§18. The ^' conduct of a person includes the 
entire instrumentality with which he affects others, 
viz. : — (1) the action and inaction of that person in 
their interference with such rights, such action and 
inaction embracing manual acts, gestures, looks, 

immimity of person from the negligence of the servant of the railway. 
But the Privy Council, reversing the judgment of two Courts in Australia, 
adjudged that B. had no right of action in respect to the harm done to 
B.'s nervous system [Victoriayi Eailway Commissioners v. Goultas), because 
the admission of such a, right of action would open a wide door to fraudu- 
lent claims. There is, of course, a, difficulty of proof in oases in which 
the injury is confined to the nervous system, hut not sufficient, I subroit, 
to justify the entire denial of a right of action in such oases. 

Sir F. Pollock, in the second edition of his Law of Torts, suggests that 
the true question in such cases would s'eem to be whether the fear in 
which the plaintiff was put by the defendant's wrongful conduct was such 
as in the circumstances would naturally be suffered by a person of 
ordinary courage and temper, and such as might thereupon naturally and 
probably lead in the plaintiff's case to the physical effects complained of. 
A parallel consideration certainly could not be applied to direct bodily 
damage. For instance, I by my negligence push against and knock down 
a weak woman or child. My negligent act is followed by serious bodily 
damage. Had I acted similarly to a woman or child in robust health no 
hurt would have followed. Tet the weak woman or child would not in 
such a case be denied a remedy. Why should it be otherwise where the 
direct effect is upon the nervous instead of the muscular system ? I cannot 
but think the question should be simply. Is there evidence of physical 
harm traceable to the defendants ? Why should the right to redress be 
gauged by the courage or other nervous robustness of the person harmed ? 
The duty to take care should have at least equal regard to the weak as to 
the strong, whether in nerves or muscles. In the case in question the 
jury found ample evidence of physical harm, traceable to the negligence of 
a servant of the defendants in a matter within the scope of the authority 
given him by them. 
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sounds, language, and writing, and the abstention 
from these ; also representation by all or any of these 
means. 

It includes (2) equally his doing or abstaining from 
doing anything by himself, and his doing or abstain- 
ing from doing anything by other responsible persons 
who are authorized on his behalf, or whose will and 
action are determined by him by pressure, terror, 
surprise, or false representation, or whose acts on his 
behalf, though done originally without his previous 
authority, he afterwards adopts. 

Such persons constitute the channel or instrument 
through which he acts, and their behaviour becomes 
part of his instrumentality. 

§ 19. The '■'• conducV of a person also includes the 
doings of irresponsible persons in his keeping or con- 
trol, and the action or operation of irrational animals 
or other instruments or things under his keeping or 
control, and the operation of forces (1) attaching to 
and acting upon these or other instruments or things 
under his keeping or control, or (2) made use of by 
him as an instrument. 

§ 20. By '■'■ instrument^'' as connected with conduct, 
is here meant any person made use of by another, 
whether intentionally, rashly, or negligently, as the 
channel through which his conduct operates to bring 
about (a) certain results aimed at, or iV) the natural 
consequences of conduct so operating ; or any thing 
through which a person's conduct operates in like 
manner. 

§ 21. A person who stands at one end of a train of 
gunpowder and fires it, makes the whole train his 
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instrument, and the channel through which his conduct 
operates, whether intentionally, rashly, or negligently, 
to set fire to something at the other end. In Scott v. 
Shepliard defendant threw a lighted squib among a 
crowd, and the natural consequence of his so acting 
was that the squib alarmed several people with whom 
it came in contact, and was tossed about from hand to 
hand until it effected mischief by putting out the 
plaintiff's eye. The intermediate persons were the 
channel through which defendant's conduct operated, 
and they may be said to have been made use of by 
him as the channel of his instrumentality, because he 
might have foreseen that persons in a crowd so 
terrified would act as they did, and that such action 
was in fact the natural consequence of his conduct. 
Similarly, in Fletcher v. Rylancls, defendant collected 
on his land in a reservoir such a weight of water that 
it was liable to burst the barrier and escape into 
plaintiffs mine. He risked the chance of its doing so. 
It was a thing made use of by him through which his 
conduct operated to bring about the natural conse- 
quences of conduct so operating. 

§ 22. The word " thing'''' is used to include any 
irresponsible animal as well as what is inanimate. 

§ 23. A person made iise of by another in the way 
and for the purpose just mentioned, who acts voluntarily 
in what he does, the object being to act in such a way 
as he knows to be likely to injure anyone, though an 
instrument of the other, is also a joint actor responsible 
with him. 

§ 24. A person thus made use of by another is said 
to conduct himself ^'■voluntarily,'''' or with freedom of 
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will, where he is free to exercise that preference and 
effort directed upon a future end, which characterize 
will that is free. Among tlaose who are not generally 
free in this sense, persons in the below-mentioned 
■conditions may be included, though the absence of 
freedom is always a question on the facts of the par- 
ticular case : — Persons permanently insane ; persons 
temporarily insane at the time of their insanity ; 
those whose conduct is induced by fear of imminent 
wrong to themselves, so sudden that they have not 
time for reflection ; those upon whom great pressure 
is put to induce them to do something lawful, but 
which they are unwilling to do ; and persons who, in 
regard to a lawful course of conduct contemplated, 
are deceived by another as to the facts, upon the 
supposed existence of which they are induced to pursue 
the course of conduct, and whose will, in the particular 
matter, becomes that of the other. 

§ 26. By " deceivecV as to certain facts is meant 
misled by the other as to them by conduct intended, 
or highly liable, to mislead ; the person misleading 
being aware, or having the means of knowledge, of 
the facts, and there not being accurate means of know- 
ledge of the facts available to the person misled ; or 
when, though there may be such means of knowledge 
available, the other, by his conduct, has led the person 
to abstain from having recourse to them. 

§ 26. A person may be misled as to facts by 
another : {a) by a false account being given him of 
existing facts ; or (b) by having information withheld 
from him as to them, causing him to entertain an 
erroneous opinion of them, the information withheld 
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being such as it was the duty of the other person to 
supply. 

§ 27. If a person is induced by another to act 
unlawfully, he is assumed to have acted voluntarily, 
and is held responsible, except in the case of his being 
insane at the time, or under the influence of fear of 
imminent wrong to himself, so sudden that he has not 
time for reflection, in which cases it would be open to 
find that his action was involuntary. 

§ 28. The harmful effect of an act done by a person 
in defence of his rights in rem against the conduct of 
another person violating them (see Blades v. Higgs, 
10 C. B. N. S. 501 : defence of right to recover pro- 
perty wrongfully detained), or in defence of the rights 
of others where such rights are endangered, is not 
included in the meaning of "«?? injury ^ 

§ 29. Proviso. Such right of defence of rights in 
the course of being violated, does not extend to the 
causing of harm of a cruel character, or of harm dis- 
proportionately greater than the damage being done 
or about to be done in the course of the violation of 
rights, or to the causing of more harm than is neces- 
sary for the purposes of such defence, or the causing 
of harm after the necessity has ceased. 

Illustrations. 

A. strikes B. B. immediately strikes back again. Here B. 
may justify striking A. to protect himself from A.'s attack, of 
■which he might reasonahly suppose more than one blow Tvas 
intended. 

Similarly, if A. had merely offered to strike B. [Blunt v. 
Beaumont, 2 C. M. & E. 412; Benn v. Ward, 2 0. M. & R. 338.) 
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A. strikes B. with a stick in the morning. In the afternoon 
B. goes to A.'s house and assaults him. Here B.'s act was not 
necessarily to ward off any present or imminent danger to his 
right of immunity of person, and is not justified as an act done 
in self-defence. {Beg. v. DriscoU, Car. & M. 214.) 

A. strikes B. with a cane. B. draws his sword and cuts off 
A.'s hand. Here B. causes harm, not only of a cruel character, 
but also disproportionately greater than what was necessary for 
the pui'pose of protecting himself. B.'s right of defence did not 
extend so far. {Per cur. Cook v. Beal, 1 Ld. Eaymond, 177.) 

A. has a spring gun in his premises to shoot persons trespass- 
ing. B.'s dog having strayed off the road, he goes in search of 
it into A.'s premises without asking or obtaining A.'s consent. 
The spring gun goes off and seriously wounds B. The 
defence by A. of his ownership or right of occupation is 
cruel, and is exercised beyond the limits of the law. {Ilott v. 
Wilkes, 3 B. & Ad. 30-1 ; Bird v. Holbrook, 4 Bing. 628.) 

A. sets dog spears in his enclosure to prevent stray dogs 
destroying his game. B.'s dog trespasses into the enclosure and 
is knied by one of the dog spears. A. could not protect his 
property from depredation by dogs in any other way. The 
harm likely to be done by the spears is not disproportionately 
greater than the damage likely to be done to A.'s property by 
dogs. The law does not regard the act of killing dogs in such 
circumstances as cruel. A.'s right of defence of property is not 
exceeded. {Jordin v. Crum2), 8 M. & W. 787.) 

§ 30. A person is not bound by law * to stop the 
flow of consequences arising out of the conduct of 
another responsible person, though they may be 
harmful, unless the responsibility of that other has 
devolved upon him in a matter from which the con- 
sequences flow (see Chap. III. sec. III. {d.) and (e.)); 

* Tlds does not, of couxse, apply to tlie commission of offences against 
. Public law, but only to Private -wronga. 

I. c 
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and, subject to this exception, harm which might have 
been avoided by interference of the kind referred to, 
is not attributable to him as " an injur yy 

Illustrations. 

A. sees B. beaten by 0. A. might interfere to stop the 
beating, but does not do so. He is not regarded as in any way 
the cause of the harm to B., as his legal duty to respect B.'s rights 
to person does not oblige him to intervene to prevent other 
persons from violating B.'s rights. 

A. is a guest putting up at a hotel to which B. brings a child 
with the small-pox. A. knows of the arrival of the child with 
the infection. He tells no one, however, and takes no steps to 
secure the people of the hotel from catching the disorder. 
Several visitors take it and some die, and among them B. On 
actions by some of the survivors against A. for not giving them 
notice, A. is not held responsible, as though possibly he might 
have prevented the ill consequences by giving information of 
what he knew, his conduct cannot be shown to have been a cause 
of the disaster, as he was not bound to stop the flow of the con- 
sequences of B.'s instrumentality. 

§ 31, When the harm complained of is the result 
of circumstances, the bringing- about of which cannot 
be traced to the conduct of any person, it is not an 
injury.* 

* It is loosely said, that wtere tte effect complained of is the result of 
"inevitable accident," itis not an injury. But what an inevitable accident 
is has never been defined. That harm happening through what is styled 
accident or misfortune may still bo an injury, is shown by Dickenson v. 
Watson, 2 Jones, 205, and Underwood v. Hewson, 1 Str. 596; and by 
expressions of the judges in Leame v. Brcnj, 3 East, 596, and Winsmore v. 
Greenhanh, Willes, 577. In fact, most cases of accident or misfortune so 
called are cases in which there has been rashness or negligence. 

The Nitro-gJycerine Case, see p. 130, was treated by the Court as one 
of inevitable accident; but as theTresult could clearly be traced to the 
conduct of the consignor, who traijsmitted the explosive material from 
New York to California through thfe agency of the defendants (carriers) 
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Ilhistrations. 

A. was driving a carriage along the highway with due still 
and care, when the horse, which was ordiaarily quiet, becoming 
frightened by lightniag, ran away, and the carriage was taken 
against B., who sustained damage. A. acted throughout with 
proper skill and care. 

The harm is not traceable to A. or any person. It is not an 
injury. {Holmes v. Mather, L. E. 10 Exch. 261; 44 L. J. 
Exch. 176.) 

A. possesses ornamental lakes which were artificially constructed 
in former times with due skill and care, and have since been 
properly maintaiaed. They were not of common knowledge 
dangerous. In a tremendous storm, and in consequence of ijt, 
the lakes burst, and the flood of water did much damage to 
roads and bridges. 

On action brought by B., the county surveyor, it was held 
that the effects of the flood were the result of circumstances, the 
briaging about of which could not be traced to any person, and 
consequently not to A. No injury had been committed for 
which A. could be held liable. {NicJioh v. Marsland, L. E. 10 
Exch. 255 ; 2 Exch. D. 1 ; 44 L. J. Exch. 134. Also see 
Madras By. Co. v. Zemindar of Kavatinaggur, L. E. 1 I. A. 
364.) 

§ 32- When the harm complained of is wholly- 
owing to the negligent or wrongful instrmnentality 
of the person complaining, it is not an injury. 

wittout giving them iatimation of the dangerous oliaraoter of what 
they were to carry, so as to put them on their guard against any hut 
the most careful dealing with the hox, it ought not, I think, to be so 
regarded. 

Basely v. Clarkson, 3 Lev. 27, in which the defendant had, iu mowiag 
his own land, mown some of the grass of the adjoining land of plaintiff, 
was clearly a case of negligence. So is the case put by Lawrence, J., in 
Leame v. Bray, 3 East, 596. ' ' Inevitable accident " seems properly to mean 
that which is produced by unpreventable physical influences, and which 
cannot be traced to the iastrumentality of any person. See Sharp v. 
Powell, L. E. 7 0. P. 253, given as an illustration in p. 126. 

c2 
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CHAPTEE II. 

TORTIOUS CONDUCT, ITS MENTAL CHAKACTEKISTICS. 

§ 33. Actions for injuries in respect to real property 
have a place in our laws from the earliest times. But 
personal injuries, though punished criminally, did not 
become the subject of a civil action until about the time 
of Bracton (a.d. 1250), and even then were treated of 
in works of jurisprudence iinder the head of criminal 
law.* In criminal trials much attention would neces- 
sarily be paid to the animus of the defendant, as 
without the mens tea he could not be convicted. In 
injuries in respect to real property which had all along 
been redressable by civil action, all that was looked 
to, to see whether the defendant was entitled to re- 
dress, was the fact of the invasion of the right by 
trespass or otherwise. But in personal injuries (as 
libel and slander, false representation, &c.), when they 
became actionable, the civil courts, perhaps adopting 
the practice of the criminal courts, continued to regard 



* "That" (the sutject) "of delicts lie turns over to criminal law." 
(P. 147, Coxe's Translation of Carl Gutterbook's "Bracton, and his 
relation to the Eoman Law.") 

" It may he here remarked, that amongst the other important improve- 
ments in the law that we discover in this treatise" (that of Bracton) " is 
this : that minor personal injuries, though considered to be in the nature 
of crimes, and classed under the head of the pleas of the Crown, were 
the subject of civil actions for a, just compensation, but they exclusively 
belonged to the King's Court." (Spenoe, Vol. I., p. 121.) 
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the mens rca as an indispensable ingredient in the in- 
jiuy, which was dealt with as a quasi-crime. 

This serves to explain how it comes about that in so 
many civil injuries "m«//ce" forms a necessary ingre- 
dient, and accounts for the distinction existing at the 
present day between what are styled absolute rights 
and other rights; the term "absolute rights" being 
used to mean those in the invasion of which no account 
is taken of the mental attitude of the defendant, if he 
be a voluntary agent. These are principally confined 
to rights of property and rights to immunity from 
violence to the person. As, if I strike a man or tres- 
pass upon his premises, it is equally a tort Avhether I 
was conscious or unconscious that I was Avroncins: him 
in what I did, or whatever may have been my state 
of mind at the time, so long as I was a voluntary 
agent. But in the trial of all classes of torts, the ques- 
tion is always liable to be raised whether the person 
complained of was a voluntary agent or a mere 
involuntary instrument acting under the influence and 
control of some other person or of physical or other 
forces. And then the mental attitude, if it can be 
learnt, may throw light upon whether the act com- 
plained of was a part of his own voluntary conduct, or 
was due to some instrumentality acting through him, 
for which he was not responsible. 

Illustration, 

As in Holmes v. Mather (cited § 31), if A. excuses himself 
on tlie ground of accident, B. may insist that A.'s conduct 
was intentional; if the circumstances will not bear an in- 
ference to that effect, the harm that occurred might still be the 
result of rash conduct on the part of A. in attempting to drive 
unbroken horses ; if this be negatived, his conduct might be 
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shown to have been negligent ; but if it be found that " due 
care" was exercised by A., and the lightning was sufficient to 
account for the horses having taken fright, and for the inability 
of A. to restrain them, then A.'s collision with B. was clearly 
not voluntary, and his conduct had nothing to do with the 
occurrence. The case, then, falls within the category of inevit- 
able accident for which no person is responsible. 

§ 34. The question of the mental attitude also arises 
in those classes of torts in which the right itself is 
confined to protection against conduct into which, to 
render it actionable, a certain mental attitude must 
enter — as in rights of reputation ; in the right to security 
from the abuse of legal process ; in the right to 
security against depreciation of property by false 
statements (slander of title); in which, as well as in 
some other cases which will be noticed later on, there 
is no violation of the right without malice on the part 
of the person prejudicially interfering with the advan- 
tages secured by the right ; and in rights in domestic 
relations, the violation of which does not render a man 
liable unless he had notice of the relation, i. e., unless 
he was conscious of wrongdoing. 

§ 35. I will now, therefore, examine tortious conduct 
in connection with mental attitude. 

(1.) There may be a bare intention to do the act 
which effects the wrong, without any intention to 

violate rights. 

Illustrations, 

As where A. intentionally intrudes upon the unfenced land 
of B., not knowing that it is appropriated land. 

Or where A., not knowing that it is the appropriated land of 
B., employs 0., who is also ignorant of B.'s rights, to cart 
rubbish on to it. 
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A. in either case is responsible for the act, and it is attributable 
to him. 

Or as where A. bought in good faith, and took over a ship 
from B., who had fraudulently possessed himself of it, in viola- 
tion of the right of 0., the owner. {Rilbery v. Eatton, 2 H. & 
0. 832 ; 32 L. J. Exch. 190.) Or where A. bought some bales 
of goods of B. The goods belonged to C. B. had fraudulently 
possessed himself of them. A. took possession of the bales 
imder the sale to him by B. {HoUins v. Foickr, L. E. 7 H. L. 
757 ; 44 L. J. Q. B. 169.) 

In each of these last two cases, C, tlie owner, was wrongfully 
kept out of possession by the detention of the property in the 
hands of A., who, though he acted with due circumspection and 
good faith, yet by his mere intentional act, without any inten- 
tion to do wrong, violated the right of 0. 

In these and similar cases the right is what is called an 
absolute right. 

(2.) There may be an intention, not merely to do 
an act, but to violate a right. In certain classes of 
torts, as already noticed, before the effect of the act 
done can be classed as an injury for which the doer 
or procurer of the act is responsible, it must be ap- 
parent that there was not merely an intention to do 
the act which directly effected the harm, but an 
intention also to wrong, i. e., a conscious violation of a 
right. 

Illustrations. 

A., a newspaper editor, without intention to wrong anyone, 
at the request of the Commissioner of Police publishes a notice 
for the information of the public which is false, and is defama- 
tory of B. Though this conduct of A. interferes with the 
advantages generally intended to be secured to B. by the right 
of reputation, it does not amount to a wrong on the part of A. 
(01 & 52 Yict. c. 64.) See p. 175, § 163. 
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A., a newspaper editor, witli intention to injure B., i.e., Tvitb 
an intention accompanied by a consciousness of the wrong he 
will be doing to B., at the request of the Commissioner of Police 
and for the information of the public, publishes a notice which 
is false and is defamatory of B. The act is a wrong, and A. is 
responsible for it. (51 & 52 Yict. c. 64.) See p. 175, § 163. 

A., believing in good faith that he has good ground for 
charging B. with the murder of C, has B. prosecuted for the 
murder. It tm'us out that B. was not guilty. The act of A. is 
not a wrong. 

A., in a similar case prosecutes B., knowing that he has no 
ground for doing so. Here A. prosecutes B. intending to 
wrong him, i.e., he violates B.'s right of security from the 
abuse of legal process, consciously and without just cause or 
excuse. The act is a wrong. 

(3.) There may be rashness in risking the violation 
of rights. Harm may result from an act not neces- 
sarily drawing with it harmful consequences, and 
irresponsibility may perhaps on this ground be 
pleaded by the person whose conduct is in question. 
But if the risk of such harm resulting might have 
been foreseen by him as likely to follow the act from 
which the effect flowed, and the act was, notwith- 
standing, done in the contemplation of the risk, his 
conduct was tortious. He acted rashly, and con- 
sciously risked the safety of the rights of others 
and in result violated them : as in the following 
instance. 

Illustration. 

A. leaves a cart and horse unattended in a crowded street; 
The footsteps of a passer-by startle the horse, which gallops oif 
and B. is run over. A. knew that his conduct entailed the risk 
of the horse being startled and causing damage, {lllidge v, 
Goodwin, 5 0. & P. 192.) 
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(4.) There may be mere want of care to guard 
against harm flowing from an act in itself innocent. 
When the act which the person intends to do will not 
of itself effect an invasion of the right of the person 
who is ultimately harmed, and there is no actual 
mtention either to do the harm in question or to do 
any act of which that harm would be the direct 
effect ; and when it is not the immediate effect, but 
only some indirect consequential effect of the act from 
which harm flows, it may be insisted that the harm 
was beyond the control of the person who did the act, 
and was a mere accident for which he is not respon- 
sible. In such a case the test of responsibility is : Did 
the person in the prosecution of his innocent act exer- 
cise " due care " to avoid coming into conflict with 
and prejudicing the right of the person who has 
suffered harm ? if not, he is liable for negligence : if 
he did, he is scathless, because his act was in itself 
innocent, and he did what could be expected from 
him to guard against any ill consequences flowing 
from it. He has not invaded the right. The harm is 
attributable to accident. 

§ 36. There are thus four phases of mental attitude 
in the commission of torts, which I shall place in two 
classes of conduct. 

The main cleavage is between tortious conduct 
which is not characterised by want of due care for 
the rights of others, and tortious conduct from which 
such due care is necessarily absent. 

Tortious conduct is of two classes : 

First. Conduct which violates a right in rem directly 
through an act done intentionally, but in which 
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the person acting is not conscious of wrong- 
doing ; 
Second. Conduct which violates a right in rem 
through negligence or rashness, or through 
intention accompanied by a consciousness of 
the wrongful cliaracter of the act intended to 
be done. 
In each of these attitudes of mind of the second 
class there is want of " due care" to avoid prejudicing 
riglits in rem. 

In negligence there is disregard of such rights 
shown hy a tuant of advertence to the prolahle consequences 
of conduct., harmless in its inception as regards the 
person inj tired, but resulting in the violation of 
his right, i.e., by a want of " due care" to avoid such 
result. 

In rashness there is disregard of such rights and 
want of "due care" shown in the probaMlity that 
harm will result being foreseen more or less clearly, and yet 
risked. 

In intention, accompanied by a consciousness of 
wrongdoing, there is want of "due care" shown in 
the utter disregard of such rights, the violation of them 
being deliberately contemplated. 

§ 37. These different classes of mental attitude 
may perhaps be more clearly presented as follows :— 

INTENTIONAL CONDUCT NOT CONSCIOUS OF WRONGDOING. 

§ 38. First. — This class of tortious conduct is such 
intentional conduct of a person as, though it may be 
accompanied by due circumspection and good faith, 
results in an unconscious violation of an absolute right 
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in rem directly brought about by the act intended to 
be done. 

NEGLIGENT CONDUCT. 

§ 39. Second (a.) — Conduct which, though in its 
inception harmless, is followed as an unintended con- 
sequence by prejudicial interference with a right in 
rem, is said to have been negligent if it has been 
pursued without "due care" to avoid the prejudicial 
interference. 

RASH CONDUCT. 

§40. Second (^.) — The conduct of a person fol- 
lowed by prejudicial interference with rights in rem is 
said to have been rash when he entered upon, or con- 
tinued in, a course of conduct which, though it pos- 
sibly might have no bad results, must have presented 
itself to his mind, or ought to have been perceived by 
him (1) as being likely to result in such interferences 
with rights in rem of others : or (2) as being such con- 
duct as, in the absence of a degree of prudence or care 
on his part, or on the part of others through whose 
instrumentality he acted, the continual exercise of 
which prudence or care could not be expected, entailed 
a risk of its resulting in such interferences ; and he, 
nevertheless, pursued the course of conduct, taking the 
chance of such effects resulting or not. 

INTENTIONAL CONDUCT ACCOMPANIED BY A CONSCIOUSNESS 
OF WRONGDOING. 

§ 41. Second (c.) — The conduct of a person fol-' 
lowed by prejudicial interference with rights in rem 
is said to have been intentional, and accompanied by 
a consciousness of wrongdoing, when the person had 
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arranged for the occurrence, through his instrumen- 
tality, of circumstances intended to result in such 
interferences, which he knew to be wrongful. 

In this class of intention the want of "due care" 
culminates. Regard for rights in the particular matter 
intended is utterly thrown aside, and more or less of that 
state of mind is present to which the name is given 
of "malice." "Acts wilfully and designedly done, 
which are unlawful, are malicious in respect of those 
to whom they are injurious." (Suj)reme Court of 
Maine, in Page v. Gushing. See Big. L. C. in Torts, 
p. 204.) 

"Malice" means wickedness, but in legal phrase- 
ology it is used to signify the contemplation of the 
doing of a wrongful act towards another person. In 
its legal sense it ranges from "malevolence," as in an 
injury committed in revenge, to the mere conscious 
violation of a right without just cause or excuse, as in 
a mere trespass. 

Malice is said to have been present whenever the 
injurer contemplated harm to the person injured, 
though he may also have entertained a desire to bene- 
fit himself, and though the harm contemplated may be 
merely incidental to the fruition of that desire. It is 
present, therefore, though in different degrees, in the 
highwayman who murders a man for his purse, and in 
the trespasser who gets over a fence to commit a petty 
theft of a few flowers. 

Malice is variously spoken of as " express malice," 
"actual malice," "malice in fact," and "malice in 
law" or "implied malice." The first three terms are 
identical in meaning. 

They signify such malice as had an actual existence, 
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■which is required by law to be shown by evidence to 
be laid before the jury, as distinguished from malice 
in law or implied malice, the existence of which is 
assumed from certain circumstances proved. 

Ilhistrations. 

For instance, A. says of B., a schoolmistress, in the presence 
of D., E., F. : " B. made a wilful false statement to the visitors 
ahont the number of children attending daily." Here the 
imputation is as to the misconduct of B. in the management of 
her office. It is therefore defamatory. If it is also not true, 
malice, called also " malice in law," is implied by the law, and 
it is not necessary for the jury to find it. 

In an action for malicious prosecution, it is shown that A. on 
mere rumour, believing B. to be guilty of the murder of 0., 
falsely charged him with it. But the wrong called " malicious 
prosecution" is not committed unless malice is shown to have 
been actually entertained in the matter by the person against 
whom the action is brought. Malice on the part of the defen- 
dant, of which evidence is thus laid before the jury, is called 
"malice ia fact" (as distinguished from "malice in law"), 
" express malice," or " actual malice." 

Again, A., a newspaper editor, at the request of the Commis- 
sioner of Police, and for the information of the public, publishes 
a notice which is false and defamatory of B. But as this is 
excused by law, or, as it is called, "privileged," unless it has been 
done maliciously (51 & 52 Vict. c. 64), " malice in fact " must be 
proved in an action against A., to enable the plaintiff to recover. 

What has been said sufficiently explains the dis- 
tinction between malice in law and malice in fact. 

Malice generally implies intention, but it is also 
consistent with rashness in circumstances in which a 
high degree of probability of imminent injury is pre- 
sent. As when a man fires down a very crowded 
street. 
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It is said to be incompatible with mere negligence. 
This view is, of course, correct, if a malicious act be 
confined in its meaning to " a wrongful act done with 
an inteiitmi to harm and without just cause or excuse." 
But if it has the wider meaning of "a wrongful act 
done with a consciousness of the wrong, and with- 
out just cause or excuse," then as a man is held to 
have known that which he ought to have known, 
malice would be compatible with cases of negligence ; 
and, as a matter of fact, malice is presumed in some 
such cases. 

In libel and slander, for instance, the wrong is not 
complete without a publication. But when the publi- 
cation is purely negligent, malice is frequently found 
on a consideration of the entire act of the defendant, 
that is, the false and defamatory language and its 
negligent ^publication (see p. 179); as where matter 
defamatory of another is carelessly left about where it 
is likely to become known to third persons, and does 
so become known. 

Those cases may also be instanced in which a 
person having a duty cast upon him to arrive at an 
opinion of the character or conduct of another, forms 
it and acts upon it without due care in sifting the 
materials on which he acts. 

DUE CARE. 

§ 42. — («.) "Due care" is the care of a prudent 
man, and is such care as is required to avoid, not all 
possible causes of harm, but such causes of harm as 
in the ordinary course of things appear likely to be 
brought into play by the conduct which is being 
pursued. 
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(i.) The care of a prudent man in the case of per- 
sons belonging, or professing to belong, to trades, 
professions or employments in which skill is looked 
for by those employing them, and in the exercise of 
that skill, is the care which a prudent man of the 
trade, profession, or employment would naturally 
exercise in performing that which such persons have 
undertaken.* 

(c.) The care of a prudent man is absent in the 
conduct of a person who disobeys a law enacted for the 
purpose of creating or securing some right in rem, or 
existing for the purpose of securing such right, f 

(f?.) The care of a prudent man is not exercised by 
a person who, having entered upon an undertaking, 
imperils the rights of others by failing to carry it out. 

Illustrations. 

(a.) A., a person inexperienced in medicine and surgery, there 
being no other person available at hand, undertakes, with consent 



* As to the test in certain cases of persons endowed with, extraordinary- 
skill, Beven (p. 809) agrees with Mommsen and Wharton that the dili- 
gence required is not the skill such a person could exert, but the skill 
that he usually emploj'ed when working for others. 

He might be a man of extraordinary powers, who by reason of the 
rapidity of his work {The case of Ltica Oiordana) was known never to 
exert those powers to the full extent ; or he might be a singer of special 
and well-recognized powers, the skill expected from whom woTild bo above 
that of the average singer. No doubt this would be the proper test in a 
question of breach of contract. It is difficult to see how a case of tort 
could arise out of want of diligence of the kind referred to. In oases of 
tort, the " due care " required in an expert is sufficiently comprehended 
in the above statement (J.). 

t Of course.i;he care of a prudent man must be deemed to be wanting 
in the case of disobedience by any man of any law which exists for the 
purpose of preventing damage of any kind ; but in this work we are con- 
cerned only with the harm which accompanies the violation of a right in 
rem, and the want of care shown in the violation of such a right. 



33 TORTIOUS CONDUCT, 

of B., to do the best lie can with B.'s broken arm. He does not 
undertake to act as a qualified surgeon. The care required of 
him is that which, in such cii'cumstances, a prudent man 
unacquainted with surgery would exercise. 

(b.) A., though inexperienced in medicine and surgery, 
undertakes, without B.'s consent, to attend to the arm to the 
exclusion of 0., a regular surgeon available, who would other- 
wise have attended. Due care in this case is not exercised. 

A., a physician, attends B. in a very severe illness, and 
makes use of a totally wrong remedy, which nearly kills B., 
and delays his convalescence for months. A., though he did 
not act intentionally or rashly, has failed to act with due 
care. 

(c.) A. obstructs a public highway, thereby preventing 
customers from coming to a colliery. Harm is thus sustained 
by the owner of the colliery, B. Here A. has disobeyed a law 
enacted to secure the rights of the public to the fi'ee enjoyment 
of the highway, involving the rights in rem of freedom of 
movement, of freedom from harm to person, and of free enjoy- 
ment of property by the pubho channels of communication. 
He has failed to exercise due care. 

(rf.) A servant lights a fire and leaves it to the care of B., 
who, being perfectly free to refuse, undertakes to look after it. 
B. omits to attend to the fire and keep it under control. It 
spreads and burns down a villa. B. has not exercised the care 
of a prudent man. 

A., a sui'geon, operates on B. successfully, but fails to 
attend on him afterwards to carry out the cure. B. dies from 
inflammation arising from want of proper surgical care after 
the operation. A. has not exercised the care of a prudent 
man. 

A. undertakes the management of a team of mules and 
drives them a certain distance, but through want of skill and 
care, or of strength, he is unable to hold them in. They run 
against and injure B. A. has not exercised the care of a 
prudent man in undertaking to drive the mules. 
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In the following instances, also, what amounts to 
want of " due care" is illustrated :— 

A. throws a stick at B. with an intention to hit him. The 
stick hits B. and harms him. {Intention conscious of ivrong- 
doing.) 

A., having a grudge against B., libels him with a view to 
injure his reputation. {Intention conscious of wrongdoing.) 

A., believing a report of disgraceful conduct on the part of B. 
to be true, publishes it without sufficient inquiry to ascertain 
whether or not it is true. It turns out to be false. {Negligence.) 

A. fires down a crowded street, knowing that what he does is 
almost certain to do harm to somebody. {Rashness.) 

A. throws a lighted squib at a person in a crowd, which, 
tossed in self-defence by the person at whom it was thrown to 
another, and by him to others, at last puts out the plaintiff's 
eye. {Rashness.) {Scott v. Shepherd, 2 W. Bl. 892.) 

A. was about to light a gas jet in his house, when he was 
called off and left the gas escaping. In the middle of the night 
he recollects that the jet was turned on but not turned off, and 
that the room will be full of gas when the servant goes in the 
morning, as she always does, with a lighted candle to light the 
fire. He nevertheless does nothing. The servant is injured by 
an explosion of gas. {Rashness, continuing in a course of 
conduct — allowing gas to go on escaping and become exposed to 
an explosion — tending to harmful results.) 

A.'s child is taken ill with small-pox in a large hotel at which 
A. is staying. A. knows that the failure to take proper pre- 
cautions will entail the risk of the disease spreading, and causing 
much illness and perhaps many deaths. He takes, however, no 
precautions, and takes no steps to induce precautions in others 
who are liable to be attacked. Several visitors at the hotel are 
attacked and laid up, and some die. {Rashness, continuing in a 
course of conduct — exposing others to a danger arising out of the 
condition of a person under his keeping and control — tending to 
harmful results.) (See Rex v. Burnett, 4 M. & 8. 272.) 

I. D 
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;A. leaves a cart and horse unattended in a crowded street. 
The passing by of a person startles the horse, and B. is run 
over. A. knew that his conduct entailed the risk of the horse 
heing startled and causing damage. {IlUdge v. Goodwin, 5 
C. & P. 192.) {Rashness.) 

A. delivers a gun to B. for the purpose of its being used by 
B.'s son 0., representing that he may safely use it, he knowing 
it is unsafe to use, and that the use of it entails risk and danger 
to life to the person using it. B., on the faith of A.'s repre- 
sentation, gives the gun to C. to use. It bursts and damages C. 
{Langridge v. Ler,/, 2 M. & W. 530; 4 M. & W. 337.) 
{RmlDicss.) 

A. was employed by B. to watch certain unfinished buildings. 
C, a contractor, employed workmen near the spot, who were 
working a steam crane and winch. A. was standing, where 
he need not have been, watching the workmen of C. A bucket 
attached by a chain to the winch passed close over his head, 
and, <iie chain breaking, fell with its contents on to him, and 
severely injured him. In the ordinary course of things nobody 
would have taken up his stand as A. did under the bucket. 0., 
therefore, was not bound to guard against the probability of 
persons being injured in that way. There was no want of " due 
care" on the part of 0. {Batchelor v. Fortesciic, app. L. li. 11 
Q,. B. D. 474. See also infra, under " duty of care in hoiase- 
holders as to negligent trespassers," § 46.) 

A., a surgeon, injects an overdose of morphia into the arm of 
B., whom he is attending, in consequence of which B. dies. 

A., a driver of a stage-coach on a difficult road, fails to advert 
to the danger to his passengers from careless driving, and fails 
to act with the care which a prudent driver would exercise in 
the circumstances to avoid the danger. In the end, by his care- 
lessness he causes the coach to upset, and several of the pas- 
sengers are hurt. 

The firm A. contracted with B., the defendant, a mill 
company, to place an iron cornice on its mill. B. was to erect 
the necessary scaffolding. After the scaffolding was erected 
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A. began to put the cornice in place. The scaffolding was 
badly built and fell, killing a workman in the employ of A. 
{CougJdry v. Glohe Woollen Companij, 56 N. Y. 124.) 

A., under a contract with a shipowner, put up a staging 
round part of a ship, to be used for painting the ship; but 
[failing to advert to the effects likely to follow if it were 
not properly secured, or] failing to exercise the care which a 
prudent contractor of such work would have exercised in secur- 
ing it, left it insufficiently secured. B., a painter using the 
staging, as it was intended to be used, for painting the ship, was 
damaged by a rope breaking and the plank, on which he was, 
falling. The rope was unfit for use when supplied. {ITeareii. v. 
Pender, 11 Q. B. D. 503; 52 L. J. Q. B. 702.) 

A. received from B. a colt to pasture. He put it with some 
of his heifers in a field adjoining the field of a neighbour in 
which was a bull which A. knew was constantly straying over 
into his field. The colt was one day discovered to be dead, 
having been gored by some animal, and its death was traced to 
the access the bull had to it owing to the want of due care on 
the part of A., as a prudent man would not put a colt into a 
field with heifers to which a bull could get access. (Smith v. 
Cook, L. E. 1 Q. B. D. 79 ; 45 L. J. E. Q. B. 122.) 

A gunsmith, having a gun for sale in which he sees what 
appears to be a flaw, nevertheless accepts an offer for it from B., 
without considering the danger likely to result to the buyer from 
the gun being unsafe, and consequently without giving him 
intimation of the flaw. The gun bm'sts in the hands of the 
buyer B., and injures him and others. 

A., without due advertence to the probable effect of careless- 
ness in selling a dangerous for an innocent medicine, sold a 
bottle of belladonna, representing it to be a bottle of dandelion, 
to a chemist, who sold it to B. for his wife, whose health was 
much injured by the use of it. {Thomas v. Winchester, 6 N. Y. 
397.) 

A., in the course of his business, professed to sell a chemical 

d2 
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compound fit to be used as a hairwash. B., the wife of C, 
bought a bottle on the representation of A., to be used, as A. 
knew, by B. The wash turned out to be quite unfit for use and 
injurious to the skin, A. having prepared it without due skill, 
and sold it without adverting to the effects likely to follow from 
the defective preparation, and guarding against injurious effects 
following. {George v. Skivington, L. E. 5 Exch. 1 ; 39 L. J. 
Ex. 8.) 

A., without adverting to the danger of his doing so, kept some 
barrels of flour in the upper jsart of his warehouse in so unstable 
a position that they were liable to roll about and fall into the 
street, and one of them fell and hurt B. {Byrne v. Boadle, 2 
H. & C. 722 ; 33 L. J. Exch. 13.) See also Briggs v. Oliver 
(packing case falling), 4 H. & C. 403; 35 L. J. Exch. 163. 
And see Scott v. London Docks Comjoanij (bags of sugar falling) . 
In this case it was held that there was no negligence. (3 H. 
& C. 596 ; 34 L. J. Exch. 220.) 

§ 43. The standard of care required is the same in 
business requiring care at all times or entire absorption 
of attention and energy at given periods. 

§ 44. Want of due care is not to be implied from 
the person on whom the duty lies not having em- 
ployed, for the purpose of carrying out his duty, 
extraordinary precautions or conveniences, or such 
precautions or conveniences as the latest scientific 
results place at his disposal. (See Blyth v. Birmingham 
Waterworks Co., 11 Exch. 781; 25 L. J. Exch. 212. 
See also Ifadras Ry. Co. v. Zemindar of Kavatinaggur, 
6 Mad. H. Ct. Rep. 180; L. R. 1 I. A. 364.) But 
the omission to use any imjorovement known to 
practical men, and which is in ordinary use, is some 
evidence of his having fallen short of the standard. 

The skill and care of a prudent man so required are 
not to be construed as extraordinary skill and care, 
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but as sucli as ordinarily characterise the profession, 
trade, or employment to which the person belongs. 

§ 45. The duty, in regard to care, of house- 
holders, owners and occupiers of land, and owners and 
occupiers of structures finished or in progress, and of 
all whose rights are made use of by others, either 
with or without permission, or the orbit of whose 
rights impinges on that of others, may be more par- 
ticularly stated as follows : — 

" The care of a prudent man," required from per- 
sons so situated, differs according as the persons, in 
regard to whom it has to be exercised, are — 

(1.) Those who enter on the property without per- 
mission. 
(2.) Persons coming by permission, solely of their 
own choice and on their own business, and 
guests. 
(8.) Persons induced to come on the business and 
interests of the occupants alone, or of them- 
selves and the occupants. 
(4.) Persons lawfully passing by. 
" Structures" includes houses, buildings of all kinds, 
ships, carriages, engines, machines, and the like. 

§ 46. Of the above classes: — (1.) Those comprised 
in the first are further distinguished into two classes. 

(a.) Those entering on the property intentionally, 
but without consciousness of wrong-doing, as 
where the boundary is ill-defined and they 
being lawfully on the adjoining premises 
stray unconsciously across the boundary. 

(b.) Intentional trespassers with a consciousness of 
wrongdoing, and negligent trespassers. 
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The care required in regard to the former class of 
persons (a.) is to secure persons so straying upon the 
premises from damage arising from the condition of 
the premises, or from anything done upon them in 
the immediate vicinity of the road or place from 
which they have strayed. 

. Illustrations. 

(a.) A., a builder, left tlie area of an unfinislied house open 
and unfenoed against the road on which it abutted. B., law- 
fully walking at night along the thoroughfare, passing close by 
the premises, fell into the area. A. had failed to exercise the 
care of a prudent man. [Barnes y. Ward, 9 C. B. 392 ; 19 L. J. 
0. P. 195.) 

See Hardcastle v. 8. Yorkshire Ry. Co., p. 39 (reservoir at a 
distance from the road), in which the straying was neghgent. 

(«.) A footpath had been made by A. and Co. (railway con- 
tractors), connecting a line they were constructing with an 
existing path, but they left the new path undistinguished from 
the old one, which they should have fenced off at the point of 
divergence. B., coming along at night, being unable to dis- 
cover which was the right path to use, took the old one, and 
was seriously hurt by falling over an unfinished bridge. A. 
and Co. had failed to exercise the care of a prudent person. 
{Rurst V. Taylor, 14 Q. B. D. 918 ; 54 L. J. Eep. Q. B. 310.) 

" The care of a prudent man" required in regard 
to intentional trespassers, with a consciousness of 
wrongdoing, and negligent trespassers {p.), is to avoid 
endangering the safety of such persons by concealed 
dangers in the nature of a trap, or such as would be 
likely to punish intruders in a cruel manner, and one 
altogether disproportioned to the injury done by the 
mere trespass. 
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Illustrations. 
(b.) A. has a spring gun in his premises which would shoot per- 
sons trespassing. B.'s dog having strayed off the road, B. goes 
in search of it into A.'s premises without asking or obtaining 
A.'s consent. The spring gun goes off and seriously wounds B. 
Here A. fails to exercise the care of a prudent man in respect to 
trespassers, whether negligent or intentional. {Mrd v. Ilolbrook, 
4 Bing. 628.) 

(b.) A. was passing along a public footway, and straying from 
the path fell into an unfenced reservoir in B.'s premises, and 
sustained harm. Here A. acted as he did through negligence, 
as the reservoir was at some distance from the footway. The 
reservoir, too, was made and maintained for proper purposes, 
and not for the purpose of punishing intruders. B. did not, in 
this case, fail to exercise, as regards A., the care of a prudent 
man. {Hardcastle v. 8. YorMiire Ri/. Co., 4 H. & N. 74 ; 28 
L. J. Exch. 139 ; and see Batchelor v. Fortcscuc, p. 34.) 

§ 47. (2.) Towards persons coming by permission, 
but solely of their own cboice, and on their own busi- 
ness, and guests, the care of a ptudent man, on the 
part of one who is a householder or other description 
of person mentioned above, is to warn or otherwise 
secure them from known hidden dangers in the nature 
of a trap not open to ordinary observation. 

Illustrations. 

A. gave permission to B. to cross his yard, which was traversed 
by several routes. In a part of the yard was a hole which A. 
usually kept covered. One night A. imcovered it, and B., who 
was unprepared for its being imcovered, took the same route as 
usual, and sustained damage from falling into the hole. A., in 
this instance, had not exercised the care required. [Blythe v. 
Topham, 1 Eoll. Abr. 88 ; Gautret v. Egcrton, L. E. 2 C. P. 
371 ; 36 L. J. E. 0. P. 191.) 

A. was defendant's guest. When he was leaving the house a 
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loose pane of glass fell from the door, as he was pushing it open, 
and cut him. It was not known that the glass was in a dangerous 
state. There was no want of due care on the part of the defen- 
dant. {Soiifhcote V. 8tanlet/, 1 H. & N. 247.) 

There was a private way across A.'s premises which B. used 
with A.'s consent. C. had also been permitted to deposit slate 
and other materials on the same road. There was no light to 
warn persons using the road at night. B.'s horse, driven along 
the road at night, was injured by falling over the materials. A. 
was held answerable to B. Had B. been a trespasser there 
would have been contributory negligence on his part, but he 
was lawfully on the road and without negligence, and A. was 
bound to take the care of a prudent man that he did not meet 
with harm, by warning him of what was a hidden danger in the 
nature of a trap. '{Corbi/ v. HiH, 4 0. B. N. S. 556.) 

§ 48. (3.) In regard to persons induced to come 
on the business and interests of the occupants alone, 
or of themselves and the occupants, " the care of 
a prudent man" is the care required to keep the 
premises in a reasonably safe condition to secure such 
persons from harm from anything about the premises, 
hidden or open to observation, making it dangerous 
for such persons, using reasonable care, to be upon the 
premises for the purposes for which they are induced 
to come. 

Illustration. 

A., a journeyman gasfitter, was testing some new burners in 
B.'s sugar factory. On the premises was an unfenced shaft, 
used by B. in working hours for raising and lowering sugar. 
Without want of reasonable care on his part, A., while on the 
upper floor, fell through this shaft. B. had, in this case, not 
exercised the care of a prudent man towards A., who was in- 
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duced to come on the business and interests of B. As A. was 
not accustomed to tlie premises, B. should have had the shaft 
fenced off, or have called A.'s attention to the danger in such a 
way as to impress upon him the necessity of care to avoid it. 
'{Indermaur v. Dames, L. E. 1 0. P. 274; 2 C. P. 311; 36 L. J. 
0. P. 181 ; and see Lax v. The Oorporation of Darlinr/ton ; and 
see the view taken by the majority of the Court in Heaven v. 
Pender, 11 Q. B. D. 503 ; 52 L. J. E. Q. B. 702 ; see also The 
Moorcock, 14 P. Div. 64, and The Calliope, 14 P. Div. 138.) 

The inducement may be either by express or implied 
invitation. 

The expression "persons coming by inducement" 
includes customers, persons calling for orders, persons 
doing work about the structure, and others, but does 
not include guests. 

§ 49. (4.) In regard to persons lawfully passing 
by the premises, the care required may be expressed 
in the same way as that required in the case of persons 
intentionally entering upon the premises without con- 
sciousness of wrongdoing, only it extends to guarding 
against what may happen just beyond the premises, on 
the road or other place where a person passing by may 
lawfully be, instead of just within the premises. See 
Kearney v. London and South Coast Railway (brick case), 
L. E. 5 Q. B. 411 ; 6 Q. B. 759 ; 39 L. J. Q. B. 200; 
40 L. J. Q. B. 285; Byrne \. Boadle (barrel of flour 
case), 2 H. & C. 272 ; 33 L. J. Exch. 13; Mullen v. 
St. John (house falling), 57 N. Y. 567, 569 ; Briggs v. 
Oliver (packing case falling), 35 L. J. Exch. 163; 
Scott V. London Docks Company (bags of sugar falling), 
3 H. & C. 596 ; 34 L. J. Exch. 220 ; see Silvester v. 
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Marriott, 59 L. T. 61 ; Hawkins v. Shearer, 56 L. J. 
Q. B. 284. (Unfenced quarry in occupation of A., 
surrounded by field in occupation of B. Danger to 
B.'s cattle, and death of one of them by falling into 
the quarry.) 



CONDUCT OPERATING THROUGH PERSONAL INSTRUMENT. 43 



OHAPTEE III. 

CONDUCT : ITS MODE OF OPERATION. 

Sect. I. — Conduct operating through a Personal 
Instrument. 

§ 50. A person invading the rights in rem of others 
must be answerable not only for his direct personal 
behaviour, i.e., his direct instrumentality, but also for 
such efPects as are produced by instrumentality made 
use of or adopted by him apart from his own personal 
behaviour, and are prejudicial to such rights of other 
persons. 

§ 51. The conduct of a person may be exerted 
wholly through himself or through himself and other 
instruments, whether responsible persons or irrespon- 
sible persons or things. 

§ 52. The cases in which the conduct of a person 
is exerted through himself alone directly upon other 
persons so as to prejudice rights, as when A. strikes B. 
with his hand, or carries off his property, or slanders 
or otherwise defames him, are extremely simple, and 
the mode in which conduct operates in such cases does 
not require illustration or further discussion here. 

§ 53. Where it operates through a personal instrument 
it may operate by means of the personal instrument 
in either of two ways : — 

A, by determining his will in such a way as to 
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make the personal instrument act prejudicially upon 
Ms own rights in rem, or 

B, by inducing the personal instrument, whether 
by determining his will or otherwise, so to conduct 
himself as to prejudice the rights of a third person. 

§ 54. This latter mode of operation may be divided 
into two classes : — 

B. (1.) Where a person is not employed by another, 
and is not consciously acting on his 
behalf, but is induced by the conduct 
of the other to act in some particular 
way, and his action prejudicially affects 
the rights of third persons. 
B. (2.) Where one is employed to act on behalf of 
another and his action prejudicially 
affects the rights of third persons. 



How the Will may he Determined under A or B. 

§ 55. A person's will may be determined tortiously 
by another by pressure, surprise, sudden terror, or 
false representation.* 

§ 56. The will of a person may be determined pre- 
judicially to him by a perfectly true representation, 
but in that case he acts voluntarily, with a knowledge 
of existing facts, in accordance with his own judgment, 
for which the person who made the representation 
cannot be made answerable. But when the will is 
determined by the false representation of another, it 



* It -will be seen from tlie Preface that I object to classifying deceit as 
a wrong, and regard it only as part of the instrumentality employed in 
bringing about a wrong. 
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is reasonable to trace the miscliief which follows to 
the person who made the representation. 

§ 57. As in most kinds of tortious conduct, the 
mental attitude in the case of a false representation 
may be intentional with a consciousness of wrong, 
rash or negligent; i.e., it may be made : — 

{a.) With the intention that another person should 
be deceived and should act upon the representation, or 

{b.) With the risk of the chance of another being 
deceived and acting upon it, or 

(c.) Without due advertence to the circumstance 
that some other person is likely to be deceived and to 
act upon it.* 

(a) supposes in the person making the representation 

a knowledge of the falseness ; 

(b) supposes either knowledge of the falseness or reck- 

lessness as to whether the representation is true 
or false ; 

(c) supposes at least negligence in forming the belief 

on which the representation is made. 

But unless the other person is deceived by, and 
does act upon the false representation, and he or 
another suffers, in consequence, prejudicial inter- 
ference with some one or other of his rights in rem, 
no Tort is committed. 

[d.) The mode of operation does not lose its tortious 
character from there having been an absence of design 
on the part of the person making the representation, 

• It was decided in the case of Derry v. Peek, in 1890, 14 Ap. Ca. 337, 
ttat negligent misrepresentation was not a false representation to raise 
liability by the common law. But an Act passed subsequently to that 
decision now makes directors of companiea liable for negligent misrepre- 
sentation. 
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to obtain advantage to himself or to cause harm to the 
other. 

(e.) A false representation may consist in the affirm- 
ing of something, which to the knowledge of the 
person affirming it is not a fact, or in the affirming 
of something not known or believed by the person 
affirming it to be true, though he does not know or 
believe it to be false, and which in fact is not true. 
But if, though the belief be not true, it is honest, and 
founded upon some ground for the belief, though the 
ground may be such as should not in the mind of a 
man acting with due care give rise to the belief 
(i.e., may not be a reasonable ground for it), the 
rej)resentation made upon it is not within the meaning 
of "false representation." (Deny v. Peek, 14 A. Ca. 
337.) The unreasonableness of the grounds of the 
alleged belief may, however, be evidence of the non- 
existence of an honest belief.* 

(/.) A person is not said to be deceived by the 
false representation of another 

(1) when he has applied to that other for his 
opinion on any matter, and the repre- 



* It will be remembered that "knowledge " includes wliat a person, in 
Ms duty to avoid causing harm to others, would have known hut for his 
neglect of means available. It includes, therefore, that which he believes 
to be true on inadequate grounds, but which in fact is false, and which 
by proper diligence he would have ascertained to be false. 

A false representation as to a matter of law, ignorance of which is no 
excuse on either side, comes, it seems-, under the category of representa- 
tions by which a person is not said to be deceived. But the rule cannot 
be accepted without qualification as respects representations by persons 
holding a position in which special legal knowledge is looked for. (See 
the observations of Bigelow in his Elements of Torts upon this subject, 
p. 29.) 
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seutation is honestly made with reference 
to that matter, or 
(2) when they have equal means of know- 
ledge, and the representation concerns 
a matter of sense obvious to ordinary 
intelligence, and is not made to put the 
other off his guard and induce him to 
refrain from making ordinary inquiries, 
and to act upon the representation alone. 
[g.) But when the representation is made for the 
purpose of inducing another to act upon it alone, 
though it concerns a matter of sense obvious to 
ordinary intelligence, if the other party acts upon 
the representation, and he or another sustains harm 
through his doing so, he is said to have been deceived 
by the person making the representation. 

(h.) Persons are not regarded as having equal means 
of knowledge when one is subject to mental or bodily 
infirmity, such as to render it difficult for him to arrive 
at the true state of facts, or form a judgment upon 
them; or when one stands to the other in such relation 
that the other is induced to confide in his representa- 
tions: — as the relation of man of business, guardian, 
or trustee. 

Illustrations to Division A. of this Section. 

PRESSURE. 

Many of the cases usually classed under quasi-contracts come 
under this head ; of these the following are examples : — 

A. intrusted his carriage to B., a coachmaker, to be repaired. 
B. was in deht to his landlord for rent. The landlord distrained 
goods and chattels standing on B.'s premises, and among other 
things the carriage of A. A., in order to redeem and remove 
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liis carriage, was compelled to pay the rent. Here B. had 
wrongfully put A. into such a position that he was obliged to 
pay the sum of money on account of B. In other words, B. 
has, by his conduct, deprived A. of so much property. B. 
becomes liable to A. {Exall v. Partridge, 8 T. E. 308.) 

A., a tenant, neglects to pay the ground rent. The original 
lessee threatens B., who is A.'s sub- tenant, with a distress unless 
the ground rent is paid. B. pays the ground rent. Here A.'s 
conduct places B., the sub-tenant, in such a position that he has 
no alternative but to pay the ground rent. On grounds similar 
to those in the previous case, A. becomes liable to B. [Sa^wford 
V. Fletcher, 4 T. E. 512.) 

SURPRISE OR SUDDEN TERROR. 

A. drives a waggon carelessly along the road and takes it on 
to the side path. B., being on the side path, and seeing the 
waggon coming along behind, and near her on the path, urged 
by sudden terror springs aside, and sustains harm by striking 
her face against the wall of a building. Here A.'s neghgent 
conduct has operated on B. by depriving her of self-control, 
by surprise or sudden terror, and causing her to sustain harm 
from the involuntary action thereby induced. {Coulter v. 
American Exjjress Co., 5 Lansing, 67.) 

A. throws a lighted squib at B., who is standing near his 
cottage. B. deprived of self-control by the surprise of finding 
the lighted squib in contact with him, knocks it aside into some 
dry wood lying alongside of his cottage. The wood is set on 
fire, and the cottage burnt down. Here A.'s rash conduct has 
operated on B. by depriving him of self-control, and causing 
him to sustain harm in his property through his involuntary 
action. 

FALSE REPRESENTATION. 

(/.) A. made a representation to B., which was false, that an 
estate to be sold was within a ring fence. They had equal 
means of knowledge of the subject. B. went over the estate 
before purchasing, and had lived in the neighbourhood all his 
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life, and the representation concerned a matter which was an 
object of sense obvious to ordinary intelligence. B. might 
have verified the accuracy of the representation by the exercise 
of ordinary inquiry and diligence. 

The representation was not made for the purpose of putting 
B. off his guard and inducing him to refrain from making 
ordinary inquiries. B. purchased and sustained damage. He 
is not regarded as having been deceived by A. 

(fll.) A clockmaker in a town has a clock placed up con- 
spicuously over his shop. It does not keep good time. B., a 
person desirous of catching a particular train to fulfil a business 
engagement, relies upon the correctness of the clock, and, losing 
the train, fails to fulfil his engagement, and is exposed by the 
failure to a considerable loss of profit which he would have 
made by keeping it. A. is not liable for false representation, 
merely on the ground that he represented as the right time what 
was not so. (Case put in Bailey v. Walford, 9 Q. B. 197, 
208.) The clock is a mere trade sign. There would be no 
inference of an intention to induce any one to act upon the 
representation. 

(a2.) A. & Co., who were brokers for B., represented to B. 
that they had purchased 25 tons of palm oil, to arrive by the 
Calma. B. therefore entered into contracts with others to 
supply them with palm oil. In fact A. & Co. had only arranged 
that the 25 tons should be delivered to B., subsequent to the 
delivery to others of the 800 tons of palm oil. The ship had, as 
it turned out, only 800 tons of palm oil, so none remained to 
deliver to B. B. had to compensate the persons with A\'hom 
he had entered into contracts for the non-fulfilment of his 
contract. A. & Co. were not held liable for his losses. {Thorn 
T. BiglancI, 8 Exch. 725.) 

In this case A. & Co. may have intended B. to act upon their 
representation; and almost necessarily, in the circumstances, 
must have done so, but there was no iiifeiition to decei^'e. They 
believed in the accuracy of their representation, and it does not 
appear that there was a suggestion of negligence or rashness. 
As to (ffl.) it may suggest itself that a clockmaker, who might 

J. E 
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be supposed to be accurate in representing the time, rasbly risked 
the chance of misleading people, or at all events may negligently 
have failed to advert to the circumstance that some other person 
was likely to be deceived and to act upon the representation. 
But he must be a very careless person who knowing, as every- 
body must know, that the clock is a mere trade sign and that 
clocks are often out of order, should fail to have recourse to other 
sources of information to prevent error in the fulfilment of an 
important engagement. The person deceived in such a case would 
probably be held to be guilty of contributory negligence, as had 
he acted carefully he would have been able to avoid the effect of 
the clockmaker's carelessness. (See Contributory Negligence, 
Ch. V. § 123.) 

{c.) A., whose husband has been abroad, has been obtaining, 
on credit, provisions for herself and her children under her 
husband's authority. She has not heard from him for some 
time, and a report is spread about that he has met with his death 
in an accident. A. is unable to ascertain the truth of the 
rumour. B., the person from whom she has been obtaining the 
supplies, refuses to supply her any longer on credit unless she 
can assure him of her husband being still alive. A., without 
knowing whether her husband is alive or not, and without 
grounds for believing him to be alive, takes upon herself to 
assure B. that the report is utterly untrue. B. recommences to 
supply her with necessaries. The husband was dead at the time 
of the representation made by A. A. is liable to B. for the 
injury resulting from the false representation. (See Smoiif v. 
Ilbiii-ji, 10 IT. & AY. 10 ; Eaycraft v. Creasy, 2 East, 92 ; i:rans 
V. Edmunds, 13 C. B. 777, 786; 22 L. J. C. P. 211.) 

(rt.) A. encouraged B. and 0. to deliver to D. goods valued at 
2,364/. on trust and credit, representing that D. was a person 
to be trusted. 

The representation was made to induce B. and 0. to act upon it 
at once without inquiry. B. and C. believing the representation 
to be true, delivered the goods on credit. D. was not then a 
person to be trusted, and A. knew it. B. and C. might have 
ascertained the untrustworthy character of D. by inquiry, but 
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did not do so as they trusted A.'s word. D. failed to pay, 
whereby B. and C. lost the value of the goods. B. and C. were 
deceived by the representation of A., and their right of immunity 
of property was invaded. (Paski/ v. Freeman, 3 T. E. 60, 62.) 
(a.) or (5.) A., through his banker, B., requested C, another 
banting firm, to inform him of the standing of D., and whether 
he considered him responsible to the extent of 50,000/. E., the 
manager of C.'s firm, answered falsely, "I am in receipt of your 
favour of the 8th instant, and beg to say in reply that D. is the 
Lord of the Manor of Charlton Kings, near this town, with a 
rent roll, I am told, of over 7,000/. per annum, the receipt of 
which is in his own hands, and he has large expectancies, and I 
do not believe he would incur the liability you name unless he 
was certain to meet the engagement." The representation in 
the letter was false to the knowledge of the writer. It must 
have been made in the mental attitude (a.) or (i.) supra. A. 
was deceived by it and acted upon it, and sustained loss. 

His right of immunity of property was invaded by the false 
representation of the manager, E.* {Siri/t v. Winterhotham, L. E. 
8 Q. B. 144, 253 ; L. E. 9 Q. B. 301 ; 42 L. J. Q. B. 111.) 

(ff.) and (e.) A. warranted certain lamps made by him to be 
reasonably fit for use, to induce B. to buy them; and B., from 
the representation which was made to him by A., was deceived 
and bought one, and was injured by the explosion of it in 
consequence of its being defectively made. Here, if either A. 
knew the lamp to be defectively made and dangerous, or, though 
not knowing it to be dangerous, had no sufficient grounds for 
believing it to be reasonably fit for use, he has injured B. in his 
person by B.'s use of the dangerous lamp induced by the false 
representation. {Lougmeid v. SoUkkiy, 6 Esch. 761.) 

[a.) A., the son of B., being about to open a shop, applied to 
C. for a supply of goods on credit, stating that he had a capital 
of 300/., and referred 0. to his father, B. 0. wrote to B., and 



* The decision tliat the bank, C. , was liable through the manager, E. , Tvas 
reversed in appeal, but the case remains an iUiistration of deceit on the 
part of the manager, E. 

e2 
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B. confirmed A.'s statement, knowing that it was untrue. The 
goods were supplied on credit. C.'s right of immunity of 
property was invaded by B. {Corbett v. Brown, 8 Bingh. 33. 
See Burrows v. March Gas Co., L. E. 5 Exch. 67 ; L. R. 7 
Exch. 96; and 41 L. J. Exoh. 46 (implied representation of 
efficiency of gas pipe, with harm following).) 

In this case the representation of B. was true only in the sense 
that A., his son, had the sum of 3001. in his immediate posses- 
sion, B. having advanced it to him. But B. omitted to say that 
his son had given him a promissory note for the amount, and 
that B. could at anj^ moment require the sum to he repaid, thus 
leaving A. without any capital. The statement of B. was 
therefore in fact false in the sense in which it was intended to 
be understood for the purpose of influencing 0. 

{a.) and ((/.) A., intending a practical joke, gives B., a clergy- 
man, the address of a brothel as that of the house of some 
respectable person whom B. desired to visit. B. is seen going 
there by some of his acquaintances, and his having entered such 
a house injures him in his professional character. Here A. 
effects an injury to B. in his reputation through false represen- 
tation. 

(S.) or (c.) A., B. and C, directors of a banking company, 
published a report representing the flourishing state of the bank, 
which was calculated to induce parties to purchase shares, but 
without knowledge that the report was false and without any 
intention to deceive. E., E. and Gr., purchased shares and in 
doing so sustained loss. A., B. and 0., were found guilty of 
great negligence by the jury, but were not held to have invaded 
the rights of E., E. and Gr. {Taylor v. Ashfon, 11 M. & W. 
401. See also T/wm v. Bigland, 8 Exch. 731. This case does 
not support rules [h.) or (c.) ; but see Denton v. Gt. N. Ry., and 
PoIhiU V. Walter, p. 53, and note on the Action for Deceit, p. 54.) 

(a.) A. knowing of a defect in the wall of a house he was 
selling to B., plastered it up so as to conceal the defect and 
induced him to purchase the house. The house with the defect 
concealed was approved of by B. and he purchased it. After- 
wards the defect in the wall was the cause of damage to B. A. 
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had invaded B.'s right of immunity of property. (See Schneider 
V. Reath, 3 Camphell, 506 (ship case).) 

{b.) or (o.) In the current time table of A., a railway company, 
a train which had been taken off is announced as still running. 
B. relies on it and misses an appointment, and therefore sustains 
damage. A. is held liable, though there was no intention to 
deceive. {Denton v. Gt. N. Ey. Co., 5 E. & B. 860 ; 25 L. J. 
Q. B. 129.) 

{!).) A. accepted a bill by procuration, having no anthority to 
do so, but thinking that he either had authority, or that his act 
would be recognized, or ratified by the drawee. The bill was 
indorsed by the drawer, B., and on presentation for payment by 
a subsequent indorsee, 0., it was dishonoured. Here A., without 
intending to injure anyone, risked the chance of persons being 
induced to act on the acceptance and of its being ultimately 
repudiated, as it was, and as his act resulted in harm to C, he 
was held liable. {Polliill v. Walter, 3 B. & Ad. 114.) 

(c.) A., a builder, wanting a loan of money on a mortgage 
of his house, applied to the solicitors of B. stating that C, the 
person to whom the land belonged, was ready to grant him a 
lease for 98J years. 

C. on being applied to confirmed this statement, and on the 
lease being drawn up and deposited with B., the money was 
lent to A. It was then discovered that C. had already pre- 
viously granted the lease to A., and that A. had assigned it for 
value, and that the document deposited with B. as security for 
the money lent was of no value whatever as such. B. sued 0. 
for having induced him to part with his money on the false 
representation that what he granted was a valid lease. B. C. 
admitted the fact, but pleaded forgetfulness. It was held by 
the Lord Chancellor that he made a misrepresentation of a 
matter with the facts of which he ought to have been ac- 
quainted, that is to say, that he acted negligently in making it, 
and so induced the defendant to lend the money. C. was held 
liable. {Slim v. Croucher, 1 De G. F. & J. 518 ; 2 Giff. 37.) 

See the observations of the Lord Chancellor in this case, 
2 Giff. 37. 
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This is only one of many equity cases wliicli supplement the 
common law in the matter of negligent misrepresentation (See 
Burrows v. Lock, 10 Ves. 476, where there was the same defence 
and the same result, and the observations of the Lord Chan- 
cellor in regard to that case, in Slim v. Croucher, and his refer- 
ences to Evans v. Bicknell, and Pasleij v. Freeman in the same 
case, 2 Griff. 37, and see Bigelow on Estoppel, 478.*) 



* Note on the AcTloisr foe Deceit. — An injured person should be 
able to obtain redress for injtiries whatever may be the form of action 
under which he appeals to the Court, and without reference to the form 
of action under which such injuries are usually classed. The action for 
deceit is resorted to simply to obtain redress for the consequences of 
wrongful misrepresentation, and since the law aims at the fusion of equity 
with comm.on law, such an action should recognize, as coming within its 
23urview, all such phases of conduct as lead to prejudicial interference 
with rights by misrepresentation. 

In Taylor v. Asliton, the directors put forward a false report, repre- 
senting the flourishing state of the bank, which, though they did not 
know, they must have had the means of knowing to be false. Here was 
igross negligence as found by the jury, but plaintiff did not recover 
because there was no intention to deceive. 

It would seem to be only reasonable that a person should be answerable 
for injuries by whatever sort of instrumentality they may be induced, 
whether intentional, rash, or negligent. 

In Peeh v. Ourncij, a body of directors of a company just formed, issued 
a prospectus involving a great many false statements of facts leading to 
the belief that the company had the most brilliant prospects before it. 
The intention of the directors was to induce people to take shares. The 
shares were soon taken up, and then many of them were thrown upon the 
market. Some months afterwards, the plaintiff, A., bought some, and the 
company soon after went into liquidation and the shares so purchased 
were valueless. The purchase was a loss to A. , and he had been induced to 
purchase by the false statements of the prospectus. On suit brought bj' 
him against the company, it was held that he could not recover for the 
false representation which had induced him to purchase and caused him 
loss. 

"The prospectus had done its work and was exhausted," said Lord 
Cairns, "when the allotment of shares was completed." But if the state- 
ments of the prospectus induced the plaintiff to take shares, it clearly had 
not lost its influence. More intelligible is what follows : — "How can the 
directors of the company be liable," asked his lordship, "after the full 
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original allotment of shares, for all tlie subsequent dealings which may- 
take place with regard to those shares upon the Stock Exchange?" 
Plaintiff had had time to possess himself with the knowledge of the state 
of the company. He had the means of knowing from the Stock Exchange 
and in other ways how it stood. 

Its condition might be very different after the lapse of some months 
from the issue of the prospectus, and plaintiff, therefore, in purchasing 
shares, cannot he supposed to have relied on tJie prosjiertns. 

But supposing he had bought his shares from the company just before 
the allotment was complete, the company would have been clearly liable 
for intentionally deceiving and inducing in the plaintiff the act from 
which he sustained loss. (Sue Barry t. Croshey, Bedford v. Jldf/sliav, and 
other cases collected at p. 38, Bigelow's L. C.) So also if ho had bought 
from third parties just after the allotment was complete. 

It may be true that the intention and object of the prospectus was by 
then exhausted, but the effect of it would still survive. 

If after the intention had ceased, the company still rashlj' or negli- 
gently allowed the influence of the deceptive prospectus to continue in 
force, ought they not to be liable for the consequences, i.e., for having 
continued rashly or neghgontlyto represent what was calculated to induce 
plaintiff to purchase, to his loss ? 

And similarly, assuming that at the time of issuing the prospectus the 
directors were unaware of the falseness of the facts stated in it, and had 
no intention to deceive, but subsequently and prior to the complete allot- 
ment of shares, became aware of the falseness of the facts, they could not 
but know that they were calculated to deceive. If then they allowed the 
prospectus to continue in force, not with the intention to defraud, but 
risking the chance of its having the effect it was calculated to have, 
should they not be held liable in an action for deceit ? The English 
common law cases, with few exceptions, ' seem to answer "No. Thero 
must be the intention to deceive." 

See, as to this, the recent cases of Berry v. FeeJi in appeal to the House 
of Lords (a case of negligent misrepresentation), and (Jlaxiir v. Bolls, in 
which latter case Lord Justice Cotton, referring to the final decision in 
the former case, took occasion to remark that it had restored the old 
common law rule governing the action for deceit, and had practically 



1 See Pollock's Law of Torts, p. 245. See Beynell v. Sprye, 1 D. M._& G. 
660, 709. If, after the error has been discovered, the party who inno- 
cently made the incorrect representation suffers the other party to con- 
tinue in error, and act on the belief that no mistake has been made ; this 
from the time of the discovery becomes, in the contemplation of the 
Coui't, a fraudulent misrepresentation, though it was not so originally. 
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lield that no amount of folly or negligence -would make a man liable for a 
false statement in a prospectus, provided lie entertained an honest belief 
in its truth, though it might be founded upon unreasonable grounds. 
Of course the alleged belief must be found to have existence, and the 
unreasonableness of the grounds may still be used as evidence against 
the existence of such a belief. But are the grounds of negligence, upon 
■which equity Courts, exercising concurrent jurisdiction with Courts of 
law, have from time to time granted rehef, to be excluded in actions for 
misrepresentation simply because the old action for deceit recognized 
only intentional misrepresentation as within the scope of that action ? 
Under the new procedure we have done with forms of action, and what 
they comprehended. Because an injured person, in coming to the Court, 
styles the action he brings an action for deceit, when the circumstances 
do not warrant that form of action, should he, owing to this mistake 
of form, be left without a remedy ? If it were necessary to make a clear 
distinction between fraud and negligence, this might well be effected in 
the damages. 

If the law were to stand upon the basis of the decision of Derry v. Peeh, 
the tendency of futui'e decisions could not but be to regard negligence in 
forming the belief upon which a misleading and injurious representation 
is made as not giving rise to an action, and then, as Sir F. Pollock 
remarks in p. 112 of the Law Quarterly Eeview, January, 1890, what is 
the ground of such decisions as those in the cases of The Calliope ( 1 4 P. Div. 
138), and The Moorcock, 14 P. Div. 64 ? The question as regards directors 
of companies is now set at rest by the Act of 1890, which renders them 
liable for negligent misrepresentation causing harm; but as regards other 
cases, the law remains what it was declared to be in Derry \. Peek. 

The principle seems to me incontestable,' and I have framed the rule as 
admitting of the consideration of rashness and negligence as phases of 
conduct which may be the cause of injury by false representation. See 
Cornish v. Abington, 28 L, J. Exch. 262, in which the jury found that 
the defendant, whether intentionally or not, had led the plaintiff to form 
an opinion that he was dealing with the defendant, and had induced him 
to furnish goods to the defendant. 

This case was dealt with as one of implied contract, but the contract is 
only implied in such cases to give the plaintiff a remedy for the damage 
sustained by a violation of a right in rem, viz., the right not to suffer loss 
in property through false representations of others, rashly or negligently 
made, upon which, owing to the misleading nature of the representations 
one may be induced to act. 



1 See also Pollock, Law of Torts, and the cases he refers to in p. 240. 
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Illustrations to Dicision B. (1.) of this Section. 

A. throws a lighted squib at B. in a crowd. This surprises 
and alarms B., who for his own protection tosses the squib 
away. It takes the direction of C, whom it hits in the eye ; 
whereby C. is injured. Here A.'s instrumentality operates 
rashly by sudden terror through B., so as to induce him to act 
in a manner which prejudices C. in his right of person. {Seott 
V. Shepherd, 2 W. Bl. 892.) 

In a suit by A. against B., B. perjures himself, and gives 
his evidence in such a way that C, the Cotinty Court judge, 
beheves A. to have perjured himself, and is induced to commit 
him for trial. Here B.'s instrumentality, though he may not 
have intended the result, operates by false representation through 
0. to bring about the wrongful prosecution of A. {FitzJohn v. 
MacMnder, 9 0. B. N. S. 516 ; 30 L. J. 0. P. 264.) 

A., a gunmaker, sold a gun to B. for the use of C, B.'s son, 
representing that it was sound, knowing that it was not so. 
The gun, being unsound, burst while 0. was using it, and he 
was thereby injured. A. was held liable to 0. 

Here A. represented the gun to be sound when he knew that 
it was not so, and that firing it off would be attended with great 
risk, and this induced B. to purchase it for C. 0. was injured 
by A.'s instrumentality operating rashly through B. by false 
representation. [Langridge v. Levy, 2 M. & W. 530 ; 4 M. & 
W. 337.) 

A. leaves money in B.'s hand to be taken care of for him. 
C, counterfeiting A.'s signature, forges a letter to B., directing 
the delivery of the money to 0. B. delivers the money to 0. 
in the belief that the counterfeit signature is that of A. O.'s 
conduct amounts to a false representation that the signature to 
the letter is that of A. 

A.'s right of property has been invaded by the instru- 
mentality of C. operating by false representation through B. 
{Tracy v. Veal, Oro. Jac. 223.) 
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B. (2.) The Conduct of a Person Operating through Em- 
ployed Persons upon Third Persons \_Agency in Torts']. 

§ 58. A person who does acts on behalf of another by 
the express or implied authority of that other,,is called 
the agent of that other who is called the principal. 

§ 59. Agents are of two classes — ■ 

(1) Those who are in the principal's employ and 

under his general control, or under his con- 
trol for a particular employment. 

(2) Those who are employed by the principal, 

but are not under his controLin regard to 
the carrying out of the object for which they 
are employed. 
The first class are spoken of as holding the relation 
in regard to their princijoal of servant to master. 

As to the first class : — Servants. 

§ 60. As a general rule every one is answerable 
for every tort that can be traced to l^am as the proxi- 
mate cause of it. 

(a.) Servants, however, committing torts in the 
course of conduct arising out of latvful employment, 
are regarded as the mere instrument of the principal 
as being an agency employed by him, and the con- 
duct causing the tort is traced through them to the 
principal. 

{b.) Provided that the servant, in the course of the 
conduct out of which the wrong arises, was not acting 
from mere caprice or on his own behalf. 

(c.) This rule applies notwithstanding that the con- 
duct of the servant was not directly authorized by the 
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principal, and even though it may have been forbidden 
by him. 

Whether the servant was or was not acting in the 
course of the employment is in every case a question 
of fact. 

Cases, however, within the Employers' Liability 
Act are not within this rule. (See §§63 and 64.) 

Ilhifit rations. 

(a.) B., in the course of his employment, and not being 
actuated by the motives referred to in the proviso, drives the 
carriage oi his master, A., over C, a bystander. 

(a.) B., a gamekeeper, employed by A., his master, to kill 
game, in similar circumstances and state of mind, fires at a hare 
and kills a bystander, C. 

(a.) B., a workman employed in a building by A., negligently 
drops a stone from the scaffold and hurts a bystander, C. 

In each of these three instances B. is regarded as the instru- 
ment of A., and A. is answerable for B/s conduct in place of B. 

(a.) 0. was largely indebted to A., a bank. C had a contract 
with the government to supply oats to the army. D., to enable 
C. to fulfil his contract, undertook to supply him with oats on 
the faith of a guarantee given him by the manager, B., of the 
bank. A., that on payment of the money by the commissariat 
department into the bank, the bank would pay D. the money 
due to him. B. had given this guarantee well knowing, but con- 
cealing from D., the fact that 0. was largely indebted to the 
bank, and that there would be no surplus available to pay D. 
anything. The bank. A., appropriated the entire payment. 

On a suit by D., the bank, A., was held liable for the act of 
B., the manager of the bank, A., because the guarantee given 
by B. — though not authorized by A., the bank — was within the 
scope of the authority given to B., the manager of the bank, A., 
which had put B. in his situation as manager to do the class of 
acts which gave rise to his fraudulent conduct in this particular 
case. B. was regarded as the instrument of A. [BaraicJc v. 
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English Joint Stocl- Bank, L. E. 2 Exoh. 259. See note upon 
this case in Ball's Torts, pp. 188 — 196, with reference to Udell v. 
Atherton, Weir v. Bell, Linipus v. London Omnibus Co., Western 
Bank v. Addie, and other cases. See also Etcbank v. Nutting, 7 
C. B. 808; Gof v. Great Northern Ry., 3 El. & El. 672; 
30 L. J. Q. B. 148 ; Huzzeu v. Field, 2 Cr. M. & E. 432—440 ; 
Bicire V. Francis, 3 App. Ca. 106 ; and Gregory v. Piper, 9 B. & 0. 
591 ; 4 M. & E. 500.) 

(c.) An omnibus driver, B., obstructed and upset a rival 
omnibus belonging to C. C. sued A., the company owning the 
omnibus driven by B. The company was held liable notwith- 
standing that B. had acted contrary to express orders in ob- 
structing the omnibus of C, as the act was done by B. in the 
course of the performance of acts, arising out of the employ- 
ment of B., which he was authorized to perform. (Limpus v. 
The London General Omnibus Co., 1 H. & 0. 526 ; 32 L. J. 
Exch. 34. See also Dunn v. Sail, and other cases quoted at 
p. 413, Odgers, edition of 1887.) 

(b.) A. employed a carpenter, B., to make a sign-board for 
C, and obtained C.'s permission for B. to make it in C.'s shed. 
B., by negligence in lighting his pipe, set fire to the shed. 
The negligence of the carpenter was not in the course of conduct 
arising out of his employment, and he was not regarded as A.'s 
instrument in setting fire to the shed. ( Williams v. Jones, 3 H. 
& C. 602 ; 33 L. J. Exch. 297.) 

(a.) C, a partially intoxicated passenger in an omnibus, 
refused to get out and pay his fare when the omnibus arrived 
at the end of the journey. The conductor, B., dragged him 
out violently and C. fell under the wheel of a passing cab. A., 
the omnibus proprietor, was held answerable, as B. was his in- 
strument, for B.'s conduct took place in the course of conduct 
arising out of his employment and was connected with it. 
{Seymour v. Greenwood, 7 H. & N. 355 ; 30 L. J. Exch. 327.) 

{a.) B., the foreman of A., a stevedore engaged in shipping 
iron rails, had to transmit the rails from the quay to the ship 
after C, the carman, had brought them to the quay and un- 
loaded them there. On one occasion B. being dissatisfied with 
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the way in wliich 0. was unloading the rails, got into the cart 
and threw out some of the rails so negligently that D., the 
plaintiff, was injured by one of them falling upon him. B. was 
held to have been acting within the scope of his employment, 
and to have been the instrument of A., who was held liable. 
{Burns v. Poidsoii, L. R. 8 C. P. 663 ; 42 L. J. C. P. 302.) 

{a.) A., a railway company, had power to arrest persons com- 
mitting certain offences. The company employed B. to arrest 
persons supposed to be guilty of committing the offences. B., 
by mistake, arrested C, whom he supposed to be, but who was 
not, guilty. It was held that B. was the instrument of A., as 
he was acting within the scope of his employment. {Moore v. 
MetropoUtan Eij. Co., L. E. 8 Q. B. 36 ; 42 L. J. Q. B. 23.) 

{h.) A., a railway company, had power to arrest persons com- 
mitting certain offences. The company employed B. to arrest 
persons committing these offences. B. arrested C. for doing an 
act for which the company had no power to arrest. It was held 
that B. was not in this case acting in the course of conduct . 
arising out of his employment, and was not the instrument of 
A., and that A. was not liable. {Poulton v. L. ^ S. W. Eij. Co., 
L. E. 2 Q. B. 534 ; 36 L. J. Q. B. 294.) 

{a.) B., a porter of A., a railway company, who had authority 
to carry luggage to and fro in a truck along the platform, 
negligently let a portmanteau fall on C, who was passing along 
the platform. A. was held liable to C, as B. was acting in the 
course of his employment and was A.'s instrument. {Tiihbutt v. 
Bristol (§• Exeter Ei/. Co., L. E. 6 Q. B. 73 ; 40 L. J. Q. B. 78.) 

{a.) A. was injured through the negligent driving of C, a 
cab-driver, who hired his cab by the week of D., a cab proprietor, 
on the terms of providing horse and harness, and paying 10s. a 
week for the use of the cab. Here 0. was not under the control 
of D., or in his employment, and was not therefore either 
servant or agent. D. was not answerable to A. {Kiiir/ v. Spurr, 
L. E. 8 a B. D. 104; 51 L. J. Eep. Q. B. 105.) 

{a.) A. was riding on a public road with B., a groom, accom- 
panying him on horseback. A. pushed on, and B., who was 
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behind, in order to keep up with him, spurred his horse just as 
he was passing a waggoner, C. The horse kicked and injured 
C. B. was held to have been acting within the scope of his 
employment. He was A.'s instrument, and A. was answerable 
to C. [North V. 8mifh, 10 0. B. N. S. 572.) 

(h.) B., a coachman of A., without A.'s knowledge, took his 
carriage out for his own purposes, and in the course of the driye 
ran it up against C.'s carriage. B. was not acting within the 
scope of his employment. He was not A.'s instrument, and A. 
was not held liable. (McManus v. Cricket, 1 East, 107 ; Rayner 
V. Mitchell, L. E. 2 C. P. D. 357.) 

(5.) A.'s coachman, B., was driving A.'s carriage through a 
narrow street blocked up by a luggage van which was being un- 
laden at C.'s house. C.'s gig was standing behind the van. 
The carriage could not pass, and B. got down, laid hold of the 
horse attached to the luggage van, and moved the van. The 
movement of the van caused a large packing case in the van to 
fall on C.'s gig, the shafts of which it broke. It was held that 
A. was not liable for the injmy, as the coachman was not acting 
in the scope of the employment of his master, and was not his 
instrument. [Lnmb v. Palk, 9 C. & P. 631.) 

It has been thought difficult to distinguish this case from 
others in which it has been held that the servant was so acting. 
B.'s object was to facilitate the passage of his master's carriage 
through the street, and he did what "s^-as best calculated to effect 
that object. (See British Mutual Banhing Co. v. Charnwood 
By. Co., 55 L. J. Q. B. 399.) 

§ 61. Tlie rule comprised in the paragraphs («.), 
{K), (c), only applies to the case of torts by servants of 
a master to third persons not in the employment of 
the master. 

§ 62. As noticed in the preface, the ordinary 
principles of responsibility have been, and are being, 
introduced one by one into successive enactments on 
the liability of employers. In the meantime, the 
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following .statement will show the instances in Avhich 
the old common law has given way, in favour of 
commori employment, in "the matter now mider con- 
sideration. 

§ 63. Where there is "common employment" of 
several servants, a servant who, through incompetency, 
harms a fellow servant in the course of conduct within 
the scope of the authority given by the master, is 
regarded as the instrument of the master only in the 
following cases : — 

If, in engaging the servant, the master has been 
negligent in satisfying himself of the servant's com- 
petency. 

If the harm caused by a servant to a fellow servant 
is due to the master not having supplied adequate 
materials and resources for the work. 

When there is common employment of worlcmcii 
(which term does not include domestic servants), and 
one of those employed is injured by another person in 
the common employment, the person who effects tlie 
injury is (under the Employers' Liability Act of 1880, 
which should be studied) only regarded as the instru- 
ment of the master, 

(a.) If he had superintendence delegated to him by 
the employer over the person harmed, and the harm 
was caused by the negligence of the superintending 
person while he was in the exercise of the super- 
intendence (Act of 1880, s. 1, sub-s. 2); or 

{b.) If the person harmed was bound to conform to 
the orders of the person who harmed him and did so 
conform, and the harm resulted from his having so 
conformed (Act of 1880, s. 1, sub-s. 3); or 
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(c.) If the person who effected the harm was acting 
in obedience to a rule or bye-law or to particular 
instructions of the employer which was or were im- 
proper, and the harm was caused by his so acting 
(Act of 1880, s. 1, sub-s. 4, and s. 2, sub-s. 2). 

In the term "improper bye-law" is not included a 
bye-law which has been a23proved or accepted as a 
proper rule or bye-law by a Secretary of State, by the 
Board of Trade, or any other department of the 
Government under or by virtue of an Act of Parlia- 
ment (Act of 1880, s. 2, sub-s. 2); 

Or (d.) If the person effecting the harm was in 
the charge or control of any signal, points, locomo- 
tive engine, or train upon a railway, and the harm 
was caused by his negligence in the management 
of any of them. (Sub-s. 5 of s. 1 of Act of 1880.) 

The doctrine of "common employment" Avherebya 
person is supposed by engaging himself to express his 
readiness to run the risk of danger from carelessness 
on the part of his fellow servants, or from other causes 
connected with his employment, is, in the Employers' 
Liability Act of 1880, impliedly ignored. 

But the workman would not of course be entitled to 
redress "where he knew of the defect, negligence, act 
or omission which brought about the injury, and failed 
without reasonable excuse to give or cause to be given 
within a reasonable time, information thereof to his 
employer or to some person superior to himself in the 
service of the employer," as such failure would amount 
to contributory negligence, or would be held to signify 
a waiver of the objection to what continued a source 
of danger, and an acceptance of the risk. (Sub-s. 3, 
s. 2of the Actof 1880.) 
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§ 64. In the Bill before Parliament to amend the 
existing law, the rights of the workman as between 
him and his employer in respect of harm to him caused 
by a fellow workman's negligence, are placed upon the 
same footing as those of persons not in employment 
similarly injured, i.e., if the fellow workman was 
acting within the scope of his authority, the master 
would be answerable. If this Bill passes, it will effect 
a very wise and just reform in the law in favour of 
persons in common employment. 

§ 65. A person cannot lawfully authorize another 
to do that which cannot lawfully be done by the 
person himself. [Poulton v. L. Sf S. W. Ry. Co., L. R. 
2Q. B. 534; 36 L. J. Q. B. 294.) 

Illustration. 

A. in a tramway car gave the conductor half-a-crown. She 
received 2s. 4af. in change. Afterwards she desired to be set 
down, but the conductor gave her in charge at the police station 
for giving him a bad half-crown. The half-crown proved to be 
good. A. brought an action against the company and got 
damages 100/., but the Divisional Court set the verdict of the 
jury aside on the ground that the conductor had acted beyond 
the scope of his authority. The Appellate Court confirmed this 
decision. There was no express authority to arrest for paying 
bad money, and no such authority could be implied because the 
Tramway Act did not give it to the company, and consequently 
they could not delegate it. {Charleston v. London Tramway Co., 
Limited, 36 W. E. 367.) 

§ 66. A servant who is employed to do what his 
master cannot lawfully delegate to him to do, if he 
acts voluntarily, is not the mere instrument of his 
master, and cannot claim personal exemption from 
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liability for wrong committed by him in such, employ- 
ment. {Plunlcet V. Gilmore, Fortescue, 211; Addison 
on Torts, 6th ed. p. 96.) 

The master is liable for committing the wrong, and 
the servant is also liable. 

Illustration. 

A., without justification, employs B. to beat C. B. chooses 
to act as dictated by A., though he might refuse to do so. C.'s 
rights in rem are invaded by A. and B. B. is not the mere 
instrument of A. 

§ 67. When a servant, whether under or apart 
from any direction of his master, joins his master in 
conduct which must, or is likely to, violate the rights 
in rem of others, he is not a mere instrument of his 
master and is equally liable with him. [Plunket v. 
Gilmore, see supra.) 

Illustration. 

A., without justification, sets upon C. and beats him. B., a 
person in A.'s employ, seeing what A. is doing, but without any 
suggestions from A., joins A. in assaulting C. Here B. is liable 
as well as A. 

§ 68. When a servant acts independently on his 
own account, and not in the course of his employment 
by his master, the instrumentality employed is that of 
the servant alone, not of the master. 

As to the second class: — Agents not under the 

-teONTEOL OF the PkINCIPAL. 

§ 69. When a servant, usually acting under the 
control of his master as a servant, comes to be vested 
by his master with a discretion and liberty to take 
lawful action in any particular circumstances, the 
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instrumentality employed in the action taken in those 
circumstances by the servant is that of the servant. 
(Jlurmi/ V. Currie (stevedore case), L. R. 6 C. P. 24 ; 
40 L. J. C. P. 26.) 

§ 70. The following officers are some of those who 
are not answerable for the conduct of their subordi- 
nates: — The Lords Commissioners of the Treasury, 
Postmaster-General, Commissioners of Customs and 
Excise, Auditors of the Exchequer, Trustees and Com- 
missioners of Public Works. 

§ 71. (a.) Where agents have their work regulated 
by law, though they may be appointed and are 
removable by their employers, and the employer (the 
principal) has practically no control over the agent ; 
(b.) and in all cases in Avhich the relations between the 
employer and agent are such that the employer (the 
principal) has practically no control over the agent, 
the effects produced by the wrongful conduct of the 
agent or his servants in lawful employment, prior to 
the work being completely performed,* are not imputed 
to the principal as the effects of his conduct, though 
the agent has been set to do that class of acts out of 
which the wrongful conduct arose. 

As to the effects produced, after the completion of 
the work, by the previous wrongful conduct of the 
agent, see Chap. III. sec. III. 

Illustrations. 

(a.) A. issued a warrant for the editor of the " North Briton." 
0., the officer employed, wrongly arrested B., who was not the 
editor of the "North Briton." It was held that A. was not 



* See Welfare v. London and Brighton By. Co,, p. 96. 
f2 
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liable; 0. was. {Money v. Leach* 1 W. Bl. 555, 563; 3 
Burr. 1742.) 

. (a.) A., a deputy postmaster employed by tbe Postmaster- 
Greneral, detains a letter that should have been delivered to B., 
and thereby causes loss to B. The Postmaster-Greneral is not 
answerable. {Smith v. Poicditch, Cowper, 182 ; Rowning v. 
Ooodchild, 2 W. Bl. 906 ; 3 Wils. 413.) 

(a.) A sorter of letters steals a bank note out of a letter. 
The Postmaster-Greneral is not answerable. {Whitfield n. Le de 
Spenser, Cowper, 754.) 

{a.) A., a pilot, through negligence, runs on shore a ship of 
which B. is the captain. C, a passenger, thereby sustains loss. 
B. is not answerable to C. for the conduct of A. {The Schimlbe, 
14 M. P. C. C. 241 ; The Annapolis, 1 Lush. 295 ; The Peerless, 
30 L. J. Adm. 89.) 

{h.) A butcher employed a licensed drover to drive a bullock 
from Smithfield to the butcher's slaughter house. An in- 
experienced boy was sent by the drover with the bullock, who 
drove the bullock into plaintiff's show-room, where it did a 
great deal of damage. The butcher was not held answerable. 
{Milligan v. Wedge, 12 Ad. & E. 741.) 

(6.) A., having a carriage, hired a pair of horses from a job- 
master, B., whose servant, 0., drove the carriage and pair for a 
period of three years. A. gave C. a gratuity each day and the 
use of a livery hat and coat which were kept in A.'s house. At 
the end of the three years 0. was giving up his livery in the 
hall when the horses started off with the carriage and inflicted 
harm on a horse of the plaintiff's. A. was not held answerable, 
as the coachman was not A.'s servant or under his control, but 
the servant of and subject to the control of B. {Laugher v. 
Pointer, 5 B. & 0. 547, 554.) 

(6.) A. employed B., a master porter, to remove barrels of 
flour from his warehouse. B. brought and paid his men, who. 



* This was the only point finally decided in Monnj r. Leach, thongh 
many othei; important points were raised. 
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tkrough negligence, allowed one of the barrels to slip and fall 
on the plaintiff, 0. A. was held answerable to 0. {RancUesoii v. 
Murray, 8 Ad. & E. 109.) But in this case the workmen, 
though employed by B., were practically under the control of 
A., and acting as his servants. (Denman, 0. J., in MilUgan v. 
Wedge, 12 Ad. & E. 741.) 

(b.) A., a railway company, contracted with qualified persons 
to make a portion of their line. The workmen employed by the 
" contractor " in constructing a bridge caused the death of a 
person passing beneath, along the highway, by allowing a stone 
to fall upon him. The railway company was held not answer- 
able to the administratrix. {Reedie v. L. 8( N. W. Ry. Co., 4 
Esch. 344.) 

§ 72. When fellow servants, who are practically 
not under the control of the principal, are subordinated 
one to another, the injurious act of the subordinate 
(acting within the scope of his employment by the 
principal) to other persons cannot be imputed to the 
principal, but it may be imputed to the superior 
servant who ordered the act, if it was not manifestly 
an illegal act. 

§ 73. When, by an agent of either class, and 
whether for a particular and limited purpose or not, 
an act is done which is not within the scope of the 
authority given, and whether it is done in the mis- 
taken idea that it is within the scope of authority 
given or not, and it is adopted by the principal who 
takes the benefit of it, the conduct of the agent is 
imputed to the principal as the effect of his conduct. 

Illustrations. 
A., a naval commander, with orders to suppress the slave 
trade, was requested by the Governor of Sierra Leone to obtain 
the liberation of two British subjects detained as slaves by the 
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King of the Gallenas, and in effecting the object to use force if 
necessary. He accordingly took possession of a barracoon 
belonging to B., a Spaniard, carrying on the slave trade at the 
Grallenas. He procured the release of the British subjects, and 
concluded a treaty with the King, in execution of which he 
fired the barracoon. Some goods of B. were delivered to the 
King, and some destroyed. The Lords of the Admiralty and 
Secretaries of State for the Foreign and Colonial Department 
adopted and ratified the acts of A. The conduct of A. was 
imputed to the Crown as the effect of its instrumentality. 
{Buron v. Denman, 2 Exch. 167; and see p. 848, I. L. E. 
Mad. vol. iv.) 

A. authorized B. to sell a log of mahogany. B. fraudulently 
concealed from an intended purchaser a defect in the log, and 
assured him that it was sound and worth 6s. or 4s. a foot. He 
accordingly bought it at 3s. a foot. The priacipal. A., did not 
in any way authorize, nor had he any knowledge of the fraud, 
but he had all the benefit of the transaction. The conduct of 
B. was imputed to A. {Udell v. Athcrton, 7 H. & N. 181 ; 30 
L. J. Exch. 337. See the remarks of Willes, J., in Barwick v. 
The English Joint Stock Bank, as to the distinction between that 
case and Udell v. Atherton.) 

§ 74. Where the thing directed to be done, though 
not necessarily liable to interfere with rights m rem, is 
in itself unlawful, injury caiised to third persons by 
the conduct of the agent or his subordinates in the 
course of executing the orders, is imputed to the 
principal as the effect of the instrumentality he em- 
ployed, and he is liable for its miscarriage. [The 
agent is also liable.] 

Illustration. 

A., a company not being authorized to interfere with the 

streets of Sheffield, unlawfully directed B., a contractor, to open 

trenches therein ; the contractor's servant in doing so left a heap 

of stones over which plaintiff fell and was thereby injured. The 
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effect of the conduct of the subordinates of B. was imputed to 
A., the company, as the effects of its instrumentality. {Ellis v. 
Sheffield Gas Consumers' Co., 23 L. J. Q. B. 40.) The contractor, 
B., would also be liable. 

§ 75. Where an act is ordered to be done, which, 
though harm is not contemplated, cannot be done 
without placing the right in rem of another in imminent 
peril, and as such is unlawful, and injurious conse- 
quences follow, the effect is imputed to the principal 
as the effect of the instrumentality he employed. 
[The agent is also liable.] 

Illustration. 

A. employed a contractor, 0., to pull down his house and re- 
build it, 0. undertaking to do no injury to the support of the 
adjoining house of B., the plaintiS. The contractor, C, how- 
ever, did not take sufficient means to support the house of B., 
and it fell. A., by taking guarantees from C, has not dis- 
charged himself of responsibility to do no harm to B. in the 
dangerous operatioti undertaken by him through C. ; and the 
effect produced is imputed to A. as the effect of the instru- 
mentality he employed. {Boicer v. Peate, L. E. 1 Q. B. D. 
321 ; 45 L. J. Q. B. 446. See also Angus v. Dalton.*) 

§ 76. The above rules as to agents not under the 
control of the principal, do not apply to cases of 
common employment, under the Employers' Liability 
Act. The following lines represent in a condensed 
form the principles embodied in the bill now before 



* To place the rights of others in imminent perU is unlawful. (See 
§ 9.) This appears to me to be the principle upon which such cases 
as Bower v. Peate are decided ; though the rule is generally restricted to 
cases in which something is done upon a person's real property, lawful in 
itself, hut which is Ukely to be followed and is followed with iajurious 
consequences to the neighbouring premises of another ; and illustrations 
of the application of the rule to other classes of wrongs are rare. 
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Parliament, on which liability will be made to rest in 
such cases. In the Act of 1880 there is no provision, 
upon this point. 

AVhere there is " common employment " of work- 
men under a contractor or sub-contractor, and any one 
of the workmen under a contractor or sub-contractor 
suffers harm in the common employment, the con- 
tractor or sub-contractor is regarded in the following 
circumstances as the instrument of the person for 
whom the work or any part of it is being done, and 
the harm is traced through him to that person : viz., if 
that person — 

(a) owns or supplies any ways, works, machinery, 

plant, building or premises used for the pur- 
pose of executing the work ; and 

(b) the harm is brought about by reason of any 

defect, or failure to discover or remedy any 
defect, in the condition or arrangement of 
them ; and 

(c) the defect or failure arose from negligence on 

the part of the person for whom the work or 
any part of it is being done, or of any one 
employed by him and entrusted with the 
duty of seeing that such condition or arrange- 
ment is proper. 



In other cases the ordinary principles will apply as set out in § 71 (5). 
(See tlie recent case of Johnson v. Lindsay & Co., decided on 28tli. July, in 
the House of Lords.) The plaintiff, a workman of Higgs & Co. (who were 
contractors for building a house), received injuries from the negligence of 
workmen employed by Lindsay & Co., who were contractors engaged by 
Higgs & Co. to do certain special work at the top of the house. Lindsay 
& Co., being contractors employed by Higgs & Co., and not under their 
control, were held answerable to the plaintiff for negligence in the manage- 
ment of their plant, through which he was injured. 
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Sects. II. & III. — Conduct: Its Operation through Irre- 
sponsible Instruments, and the Devolution of Responsibility. 



INTRODUCTORY. 

§ 77. The operation of a man's conduct through 
other persons having been discussed in the previous 
section, we will now consider its operation through 
irresponsible instruments, and also the devolution of 
responsibility in dangerous things. 

A boulder falls upon and kills a man passing down 
a mountain gorge. Atmospheric influences have 
moved it. A tremendous flood swells a river which 
devastates several estates. No person is responsible 
to the parties who sustain loss in either case. 

A. places a heavy substance in such a position that 
it is likely to fetch way and fall by force of gravita- 
tion on the heads of people below. It does so fall 
and harms B. A. is held responsible. 

A showman keeps a tiger in a cage. It escapes and 
injures several people. The showman is held respon- 
sible however carefully he may have kept the animal. 

A person owns a reservoir of water constructed for 
his own uses. The water is retained by a dam over- 
hanging a town. The dam bursts and the town is 
flooded, A., B., C, and others sustaining damage. 
The owner of the reservoir is responsible to A., B., 
C, &c. 

§ 78. In all the above cases it will be observed 
that there is no act on the part of any person directly 
causing the injury. Yet, while in the first two cases 
nobody is held responsible ; in the last three, the 
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placer of the heavy substance, the showman, and the 
owner of the reservoir, respectively, have to account 
to the aggrieved parties. 

§ 79. There is, however, a palpable distinction in 
this, that in the first two cases the harm sustained 
cannot be traced to any person, while in the last 
three it can. Though the placer of the heavy sub- 
stance, the showman, and the owner of the reservoir 
had no direct part in causing the injuries — and, 
perhaps, in the two latter cases exerted the utmost 
diligence to prevent their occurring — the injuries in 
each case are found to be connected with their 
ownership or assumption of management of the 
dangerous things ; in one case the heavy substance, in 
another the tiger, in the third the water, is, popularly 
speaking, the proximate cause of the injury, and the 
showman and the owner of the reservoir are respec- 
tively the remote causes. But the law regards as the 
proximate catise for the purpose of fixing responsibility 
the first person to whom, in the chain of causation, 
the injury can be traced back. 

§ 80. Suppose some one other than the showman 
had opened the cage without any concert with the 
showman, this mischievous person, if of status to incur 
responsibility, would be held responsible for the result 
of the tiger's escape, as he would be the first person to 
whom, as a cause, the injmdes could be traced back. 

§ 81. But why should the person who placed the 
heavy substance, the showman, or the owner of the 
reservoir be responsible in any case if they have taken 
reasonable care, in what they did, to prevent ill conse- 
quences flowing from their management of the heavy 
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substance, the tiger, or the reservoir? Because such 
things, however carefully kept, imperil the rights of 
others, for they cause danger to rights in the absence of 
a degree of care and prudence, the continual exercise of 
which cannot be expected, and they are therefore re- 
garded by the law as part of the instrumentality of 
the person who has undertaken to keep, manage, or 
use them. The heavy substance, it is true, is not of 
itself dangerous, but it is liable to become dangerous 
if placed in such a position that the forces of nature 
may at any moment set it in motion, and when so 
placed it is regarded as part of the instrumentality of 
the person so imperilling the rights of others. 

§ 82. Sparks from a passing railway engine set fire 
to a haystack. All reasonable care in the construction 
and use of the engine has been taken. The railway 
company is not held responsible. (Jones v. Festiniog 
Ry. Co., see p. 94.) 

A large Zemindar (landowner) in India maintains an 
extensive reservoir of water for the cultivation of a por- 
tion of his Zemindary. He takes all reasonable care to 
prevent its bursting and doing injury to the neighbour- 
ing lands. The dam retaining it bursts and the water 
destroys a railway embankment. The Zemindar is 
not held liable. What is the distinction between these 
and the former cases ? 

§ 83. The distinction is this, that the practices 
which led to the damage caused in each of the two 
latter cases, had the sanction of law — in the railway 
case, statutory law, in the tank case, customary law. 
The danger of sparks being emitted is incidental to 
the driving of a railway engine, however great the 
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care may be that is exercised; but railways are of 
such value to mankind that the legislature sanctions 
the construction and use of them in spite of the 
dangers incidental to them. Similarly, in the south 
of India, where water is essential to cultivation, the 
State has always recognized, and has often, as land- 
lord, undertaken, the maintenance of old, and the 
extension of new, works of irrigation of this character; 
and the Zemindar, to Avhom such works were trans- 
ferred by the State, became vested with the duties of 
management previously appertaining to the State 
itself, and what was lawful in the hands of the State, 
or recognized and authorized by it, could not be un- 
lawful when applied to the authorized purpose in the 
hands of the Zemindar. 

It is plain that in such cases if reasonable care be 
taken to avoid damage, the persons maintaining and 
using the dangerous things which have caused the 
damage are not responsible, because the keeping or 
using the thing has the authorization of the law, either 
by statute or as being in accordance with a lawful 
custom, and in the absence of a want of care such as 
a prudent man would take in keeping or using such 
things to prevent harm, the damage effected is not 
imputed to the person keeping or using it as the effect 
of his instrumentality. In other words, the thing 
itself is not regarded as part of his instrumentality, 
lut as something for which the State has made itself 
responsible, until there is, on the part of the person 
keeping or using it, some piece of conduct, indepen- 
dent of the mere keeping or using it in the ordinary 
course, to which the damage can be traced. 

84. A., a railway company, left a pile of dry 
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trimmings and rubbish by the side of their embank- 
ment. The pile ignited by sparks from the company's 
engine, crossed a hedge and field, and consmned B.'s 
cottage 200 yards from the railway. The effect pro- 
duced is imputed to A., as the effect of A.'s instru- 
mentality. (S?mth V. London cV S. W. Ry. Co., L. R. 5 
C. P. 98.) What is the distinction between this and 
the tank and railway case just referred to? It is this. 
In these two cases what was sanctioned was the use of 
the dangerous agent for a certain purpose. If others, 
by the close proximity of their property, are liable to 
be endangered by the ordinary and sanctioned use of 
the dangerous agent, then it is for them to take steps 
to protect their property. 

But in the case now under consideration, there is 
something more than the ordinary and sanctioned use 
of the dangerous agent. The company not only drove 
its engine, but lighted a fire on its own premises. It 
is of no consequence whether the lighting was inten- 
tional, or whether it arose from an imperfect advert- 
ence to the danger of placing a pile of rubbish in such 
a position that it would be likely to take fire from the 
sparks falling in ordinary course from the engine. 
The company lighted a fire on its own premises, and 
became the keeper of the dangerous agency so set up. 
It was bound, therefore, to restrain its activities from 
so spreading as to invade the rights of others. 

§ 85. So far, then, as regards the keeping or using 
of things which are of common knowledge and expe- 
rience dangerous to rights, i. e., things which either 
cause actual danger thereto, or which must do so in 
the absence of such a degree of care and prudence as 
cannot be expected to be continually exercised. 
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§ 86. With regard to such as have not the authori- 
zation of the law, the duty is to abstain from prejudi- 
cial interference with rights in rem ; and prejudicial 
interference by the keeper or user, however careful he 
may have been, is imputed to him as the effect of his 
instrumentality. * 

§ 87. Prejudicial interference includes (see § 9) 
the entailing or imminently threatening harm of an 
appreciable character. While a dangerous animal is 
carefully caged, the fear of harm from it exists pro- 
tentially, but harm is not imminently threatened. 
Were the cage insecure, harm to the public would be 
imminently threatened, and an indictment would lie. 

A. and B. are in possession of contiguous lands and 
of mines underneath them. A. works his mine so as 
to extend under B.'s mine, and threatens to remove 
certain pillars which support B.'s mine. Here A.'s 
conduct imminently threatens harm to B., who may 
apply for an injunction to restrain him. 



* See Thrussell v. Handyside, 20 Q. B. D. 359. There the plaintiff, a 
person lawiully -working for another, was injm-ed by a piece of iron 
dropped hy one of the workmen of defendants, who were contractors 
conducting a work which was dangerous to persons working below, as 
plaintiff was doing. The decision in plaintiff's favour was put on the 
ground that he was compelled to work there by his employer, and there- 
fore, though he knew of the danger, he was not acting voluntarily in 
subjecting himself to it. But the defendants were not acting under 
statutory sanction, and, as their work was of a dangerous character, they 
were bound not to do harm to plaintiff by it. Whether plaintiff was 
working voluntarily or involuntarily at the particular spot does not seem 
to affect the question. If he was working voluntarily there, there would 
be no contributory negUgence on his part, because he was working where 
he had a right to work, and there was nothing to show that, after the 
danger was sprung upon him, he could by diUgence have avoided the 
conseqixence of defendants' negligence. 
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§ 88. In regard to such as have the authorization 
of the law, the keeper or user will only be answerable 
for want of such care as a prudent man would exercise. 

§ 89. We come now to another class of things : 
those, namely, which, regarded as a class, are not 
dangerous to rights, though some of the class are from 
time to time found to be dangerous, either ordinarily 
or under certain circumstances. 

Dogs, horses and cattle, and other domestic animals, 
form a large portion of the things referable to this 
class. These things are of such enormous use to man- 
kind, that to fix the keepers of them with responsi- 
bility for damage brought about by an occasional in- 
stance of ferocity in a member of what is ordinarily 
an innocent and harmless class of things, and where 
the keeper was not aware of the animal's propensity to 
injm-e, and could not interfere to warn or otherwise 
prevent the effect of its ferocity, would deter men 
from keeping them, and would interfere materially 
with the operations of agriculture and commerce, and 
with lawful recreation. As early at least as the days 
of Moses,* and probably much earlier, the distinction 
was taken, that in regard to this class of things, to 
impute the damage to the owner you must fix him 
with knowledge that the thing was dangerous to rights. 
If this be shown, the responsibility is the same as that 
of the keeper of animals or things that are of common 
knowledge dangerous. 

§ 90. The thing is then regarded as part of his 
instrumentality, and harm caused by it is imputed to 

* See Exodus xxi. w. 28—30. 
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him as tlie effect of his instrumentality. If such 
knowledge be not shown, the responsibility is the same 
as that of the railway company first mentioned, and 
the Zemindar, i. e., the owner, keeper, or user is only 
answerable for want of such care as a prudent man 
would exercise in the keeping or using of things of 
the class. 

§ 91. A thing which is dangerous to rights in rem 
of others, does not always continue in the same hands, 
or under the same control, though in the same hands, 
and questions constantly arise as to whether the 
responsibility of the original keeper or user of the 
thing had ceased at the time of the injury occurring ; 
in other words, whether the thing which, in the hands 
of the new keeper or user, brought about the injury, 
had, at the time of the injury occurring, ceased to be 
part of the instrumentality of the original user. 

§ 93. Let us take the following instances. I will 
consider the first case apart from the peculiar duty 
wliich the contractor had as dockowner. 

A., under a conti'act with a shipowner, put up a 
staging round part of a ship, to be used for painting 
the ship, but made it over to the shipowner insuffi- 
ciently secured. B., a painter using the staging in 
the way in which it was intended to be used, for the 
painting of the ship, was damaged by a rope breaking, 
and the plank, on which he was, falling with him. The 
rope was unfit for use when supplied. 

Now in this case there was a point of time at which 
A. was the keeper, i.e., the controller or manager of 
this insecure staging, which he was supplying under a 
contract to the shipowner. He had the means of 
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knowing, if he did not actually know at the time of 
transfer, that there was danger of using the staging as 
it was intended to be used. Was the accident caused 
by him ? Was he the first person to whom the accident 
could be traced back? i.e., did the insecure staging con- 
tinue part of his instrumentality, or had his responsi- 
bility passed, with the fulfilment of the contract and the 
supply of the staging to the shipowner ? If so, the 
latter would become the first person to whom the 
accident could be traced back. 

First we will suppose that the shipowner had not 
the means of knowing that the staging was dangerous ; 
that is to say, that he had not reasonable means of so 
knowing, for having employed a contractor accustomed 
to perform such work, he would naturally take it for 
granted that the work was done properly, and could 
not be expected to institute a close inspection to see 
whether the ropes would bear the strain intended to 
be put upon them. 

Now if the shipowner was not, and the contractor 
tvas able to ascertain that the staging was insecure, 
i.e., able to control the effects flowing from the 
conduct of the contractor, it seems to follow as a 
matter of common sense and justice, that the con- 
tractor should be responsible for making over the 
staging to be used for a purpose which was certain to 
lead to an accident. The staging continued to be part 
of his instrumentality. 

§ 93. It is difficult to suppose in such a case that 
the contractor could have been without the means 
of ascertaining the insecurity of the staging ; but let 
us take another case : 

A. contracts with B., a coach proprietor, to deliver 
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certain road-worthy carriages. One of the carriages 
delivered, on which plaintiff rode as the driver, being 
defectively built, and the plaintiff in consequence 
sustaining harm, he brought an action against A. 

In this case it might be that A. was ignorant of and 
had not the means of knowing the defect in the 
construction of the carriage. 

If he had not, it seems common sense to say that on 
transfer of the control of the carriage his responsibility 
should cease. It should not be regarded after the 
transfer as part of his instrumentality. ( Winterbottom 
Y. Wright, lOM. & W. 115.) 

On the other hand let us suppose that the contractor 
in the staging case, and the coach-builder in the other 
were aware of the defects in the staging and carriage 
respectively at the time of the transfer, while the 
shipowner in the former case, and the coach proprietor 
in the latter, although they were not at first aware 
respectively of the insecurity of the staging and the 
defect in the carriage at the time of the fulfilment of 
the contracts, and the making over of the staging and 
coach respectively, had obtained information of danger 
likely to arise from the defects in these things some 
time before the injury in each case took place, and in 
time to prevent the accidents. It would then be only 
reasonable to say that they had accepted the responsi- 
bility of the danger in each case, and had made it 
j)art of their respective instrumentalities from the 
time at which they became able to interpose to prevent 
the occurrence of the accident. And their position 
would be the same, even though they had not actual 
information of the danger, if they had any information 
of a kind to lead them to doubt the safety of the 
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things, and being thus put upon enquiry, had the 
means of ascertaining the danger and preventing it. 

It seems to follow obviously, a fortiori^ that if in 
either case the shipovrner or the coach proprietor 
knew at the time that the thing he was taking 
over was dangerous or likely to become dangerous, 
he made it part of his instrumentality from that 
moment. 

These observations are subject to the rule explained 
in Ch. IV., post, §§ 113 — 120, as to the continuing re- 
sponsibility of the master of the premises in which the 
dangerous thing may be kept. 

§ 94. Hitherto we have considered cases of trans- 
fer of things which are not of common knowledge 
dangerous. With regard to things which are of 
common knowledge dangerous, the transferee miist 
necessarily be affected with such knowledge and mu.st 
be held to take over control of the thing as part of his 
instrumentality as regards harm arising out of it which 
is of common knowledge. 

For instance, A. takes over charge of a tiger. He 
must be regarded as knowing (as it is matter of 
common knowledge) that such an animal is dangerous 
to mankind, and from the moment of the transfer he 
becomes responsible for it and makes it part of his 
instrumentality as regards harm that may be occasioned 
by it after it comes into his possession. 

Or suppose A. rashly, and without the keejDer's 
invitation or assent, followed him into the tiger's cage. 
The keeper B. has the animal under control as regards 
himself, but is unable to prevent it from springing at A. 
Here the tiger remains in the same keeping, but is 

g2 
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taken out of B.'s control by tlie conduct of A. The 
responsibility as regards any injury to A. ceases to be 
that of B. From the time at which A. intruded, the 
tiger ceased, as far as A. was concerned, to be part of 
the instrumentality of B. 

§ 95. A. being the owner of landed property, has 
a right to require that all men shall respect the 
boundary of his land, and not transgress it without 
his or superior sanction. In part of the area of his pro- 
perty, well away from the road, there are deep un- 
fenced pits, which are dangerous to persons and animals 
passing by them. B., who is ignorant of the danger, 
negligently suffers his cattle to stray into A.'s |)remises. 
He takes upon himself the risk of concealed or unknown 
dangers to his cattle, which there may be there. If 
any of his cattle fall into pits and are injured it is his 
own fault. The way in which A. kept and used his 
property Avas perfectly safe to all who respected 
the boundary, and he was bound to provide for the 
safety in their rights of those only who by his sanction 
remained or came within. B. by his conduct made 
the source of danger part of his instrumentality. A. 
for the occasion, ceased to have control over it, and 
responsibility in it. 

The same A. sells a load of hay to one C, who, by 
the agreement, is to carry it away himself. Here 
there is implied permission to C. to come upon the 
premises and use them for this purpose. On his way 
he has to pass by the pits, and the way not being very 
well defined incurs the danger of falling into one of 
them. As A.'s permission to C. to come upon the 
premises amounts to an implied representation of the 
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safety of the road, A.'s responsibility for the danger 
continues. He is bound to provide for C.'s safety. 
His instrumentality is not devolved. 

D., who knows nothing about the pits, says to the 
same A., I should like to look over your premises. A. 
simply permits him to do so. Here D. is what is 
called a bare licensee. Still he does not come un- 
permitted, and A. is bound to provide for his safety, 
either by temporary fencing, escort, caution, or other 
means. (Souihcofe v. Stanle//, 1 H. & N. 247.) 

If A. says to D.; " Well, I do not want strangers on 
my premises, but if you like you can come, only mind 
there are dangerous unfenced wells in parts," and D., 
notwithstanding, comes, he takes the risk and control 
of the danger on himself, and A.'s responsibility ceases 
for the occasion. 

A. sold B. a dog which, as A. was aware, had occa- 
sionally bitten people, but B. had no knowledge of its 
character in this respect. Soon after the transfer of 
ownership, the dog bit a man and did a great deal of 
damage to a flock of sheep. Dogs are now, though 
they were not until very recently, accounted dangerous 
to sheep and cattle from their propensity to worry 
them, and B. must be presumed to have been acquainted 
with this dangerous propensity of all dogs. 

§ 96. As regards the harm, therefore, which might 
arise out of this dangerous characteristic which is of 
common knowledge, A. transferred his responsibility 
when he sold the dog to B. ; but dogs are not regarded 
as dangerous to mankind, and the responsibility for the 
dog's biting the man's leg would not have devolved on 
B. The dog would in this respect remain part of A.'s 
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instrumentality, and B. would not be liable. It would 
be natural enougb for A. to say, ''I sold tbe dog and 
got rid of him honestly. How can I be responsible 
for its behaviour after it left me?" But suppose A., 
in place of having a dog to dispose of, had possessed 
himself of a piece of dynamite, with which he intended 
to effect some damage to a public building. On the 
way he thinks better of it, and in order to be rid of 
the dynamite, takes the opportunity of an open door 
to deposit it on the door step, where, as the occupier 
of the house has not the knowledge necessary to pro- 
tect himself from the danger to which he is exposed, 
it is almost certain to explode, and eventually does 
explode causing a great amount of damage. 

It is obvious in such a case, that the dynamite in 
effecting the damage would continue part of A.'s 
instrumentality, notwithstanding that he transferred 
the keeping of it. 

§ 97r The principle is the same in the transfer of 
the dog. 

A. rids himself of a concealed element of danger, 
which is certain to manifest itself in the behaviour of 
the dog under its new master. 



•^to 



§ 98. Suppose, however, that A. transfers the 
dynamite to B., being unwilling himself to effect the 
intended damage, but willing that B. should effect it, 
and that B. undertakes to do so, and carries off the 
dynamite with this object. It is apparent in such a 
case that A. adopts B. as his instrument to effect the 
damage with the dynamite, and that the dynamite 
continues part of his instrumentality, and that B. 
being a voluntary instrument, and consciously under- 
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taking the unlawful purpose must also be held respon- 
sible. 

§ 99. On tlie other hand take the case of a vendor 
of explosives. A., in the ordinary course of trade, 
sells dynamite to B. for a lawful purpose, or at all 
events without any intention that it should be used to 
cause harm. He is aware, of course, of the dangerous 
character of the substance, and knows that it is in a 
high degree probable that if used as it commonly is, 
it may result in harm. 

§ 100. The person purchasing knows it is dyna- 
mite, and is equally aware of the dangerous character 
of the dynamite and the necessity for great caution in 
keeping and using it. It is of common knowledge 
dangerous, and he takes it under his control and 
keeping. He makes it part of his instrumentality, and 
it ceases to be part of the instrumentality of A. 

§ 101. In all the above cases the question of whether 
the responsibility is devolved admits of little doubt. 
But there are certain others in which this point is not so 
clear ; as, for instance, in Hill v. The New River Company, 
p. 127, and Clarice v. Chambers, -pp. 105, 131, in which 
the dangerous disposition of things was so arranged 
by some one, that harm was almost certain to result. 
Another person in some slight degree altered this dis- 
position, but not to such an extent as to appreciably 
affect the probability of harm resulting from the 
original dangerous disposition. The danger in its 
entirety continued substantially what it was at first, 
and in such cases even though, as in Clarke v. 
Chambers, the harm which actually follows may be 
directly connected with the new disposition of things, 
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yet the responsibility does not devolve on the new 
disposer, because he has interfered so slightly that the 
danger remains substantially what it was left by the 
original disposer, who continues responsible for the 
control of this dangeroiis disposition of things. 

§ 102. We are now in a position to formulate the 
following rules in sects. II. and III., regarding things 
which are dangerous in themselves or have become 
dangerous, and as to the devolution of responsibility in 
dangerous things. 



Sect. 11.— Conduct : Its Operation through Irresponsible 
Instruments. 

§ 103. Irresponsible instruments may be classified 
as follows : — 

(1.) Such as are not dangerous apart from the 
conduct of the keeper or user of them. 

(2.) Such as are dangerous in themselves. 

A whip, a stick, a pair of scissors are examples of 
the former of these two classes. 

A. rides after B. with a whip and flogs him with it. 

A., standing in a crowd, carelessly raises a stick he 
is holding, and in so doing hits on the head a man 
standing just behind him. 

A., without B.'s consent, cuts off B.'s hair with a 
pair of scissors. 

It is obvious that apart from the intention of A. in 
the first and last, and the negligence of A. in the 
second instance, the whip, the stick, and the pair of 
scissors were not dangerous. 
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A, takes up a large stone aud throws it down a 
street, along -whicli several people are passing, with- 
out any intention of hitting or hurting any of them, 
but with the consciousness that the stone may very 
probably strike one of them. It strikes B. and hurts 
him. In this case, danger to B. from the stone would 
not have arisen but for A.'s rashness. 

In all the above instances, A. is responsible for the 
effect he produces with the instru.ment he employs. 

The following afford instances of the second class. 
A tiger, a large water reservoir overhanging a town, 
a railway engine with fires up, a ferocious dog. 

Things of the one class may become things of the 
other : — 

As a railway engine unstoked, and on a level line, 
belongs to the former class, while the same engine, if 
left on a slight gradient, and liable to be set in motion 
down the slope by the wind, belongs to the latter. 

§ 104. The following special rules apply to the 
keeping and use of things of the second class : — 

(a.) Subject to the provisions noted below — and 
under head of Transfer of things with devolution 
or retention of responsibility — harm caused by any 
animal or thing kept or used, or disposed by a person, 
that is, and is known of common knowledge to be in 
its nature or constitution always, or in certain circum- 
stances, dangerous to rights, either in its existing con- 
dition or when its natural activities are not arrested ; 
or that when kept or used, however carefully, is 
known of common knowledge to be likely to become 
dangerous to rights, whether, in the case of animals, 
from natural or acquired propensities or emotions, or. 
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in the case of animals or things, from the effect of 
natural or artificial forces attaching to or acting upon 
them, or otherwise, is imputed to that person as the 
effect of instrumentality employed by him, by which 
he rashly imperilled and, in result, violated the rights 
of others. [May v. Burdett, 9 Q. B. 110; Fletcher y. 
Rylands, L. R. 1 Exch. 267 ; and Rylands v. Fletclier^ 
L. R. 3 H. L. 330.) 

Everything is deemed to be dangerous to rights 
which either causes actual danger thereto, or which 
must do so in the absence of a degree of care and 
prudence, the continual exercise of which cannot be 
expected. 

The duty imposed on the person keeping the ani- 
mal, instrument or thing, is not to harm, and harm 
done, however careful he may have been to avoid it, 
is still imputed to him as an effect arising from his 
having risked the chance of harm occurring from the 
instrumentality employed by him. (See Art. 216, 
Stephens' Criminal Digest.) 

The term "of common knowledge dangerous" 
includes things which are altogether so, and things 
which are only so in some of their characteristics, and 
things which are only so in certain circumstances, or 
when placed in a certain position. 

{h.) Exception : — If the keeping or using the animal 
or thing has the authorization of the law, whether as 
a custom or by statute, what is effected is not imputed 
to the person keeping or using it, as the effect of his 
instrumentality, unless the harm occurs through neg- 
lect on the part of the keeper or user to take the care 
which a prudent man would take in the keeping or 
using the thing according to the authorization to pre- 
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vent harm beyond what is incidental to the authorized 
mode of use. Such care will be in proportion to the dan- 
ger to be guarded against. {Jones v. Festiniog Ry., L. R. 
3 Q. B. 733; 37 L. J. Q. B. 214; Vauglian v. TaffRy., 3 
Hurl. & N. 743; 5 Hurl. & N. 679; 28 L. J. Ex. 41; 29 
L. J. Ex. 247; Smith v. London 6f S. W. Ry. Co., 40 L. J. 
C P. 21 ; Madras Ry. Co. v. Zemindar of Kavatinaggur, 
6 Madr. H. Ct. R. 180, and L. R. 1 I. A. 364.) 

(c.) Harm caused by any animal or thing kept or 
used by a person, which, though things of the class 
are not as a rule dangerous to rights, is as a matter of 
fact dangerous and is known to its keeper or user to 
be dangerous, either ordinarily or in certain circum- 
stances, is imputed to that person as the effect of 
instrumentality employed by him rashly. {Jackson v. 
Smithson (ram case), 15 M. & W. 565 ; 15 L. J. Exch. 
311 ; CardY. Case (dog case), 5 C. B. 622; Popplewell 
V. Pierce (dog case), 10 Cush. 509 (Big. L. C. p. 490).*) 
The duty on the person keeping the thing is the 
same as in the case first mentioned. 

{d.) If in the case of any animal, instrument or 
thing, of a class not known to be dangerous, but which 
is as a matter of fact dangerous, either ordinarily or 
in certain circumstances, the person keeping it does 
not know of the mischief or danger, or only knows of 
it as existing in certain circumstances, and harm that 



. * This rule is of great antiquity. See Exod. xxi., verses 28 to 30. 

"If an ox gore a man or ■woman that they die, then the ox shall be 
surely stoned, and his flesh shall not be eaten, but the owner of the ox 
shall be qtiit ; but if the ox were wont to push with his horn in time past, 
and it hath been testified to the owner, and he hath not kept him in but 
he hath killed a man or a woman, the ox shall be stoned and the owner 
shall also be put to death. If there be laid on him a sum of money, then he 
shall giye for the ransom of his life whatsoever is laid upon him," 
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occurs does not occur in these circumstances, harm 
caused is not imputed to him as the effect of his 
instrumentality, provided that he has taken the care 
which a prudent man would take in the keeping or 
using of such a thing, according to the nature and 
properties of things of its class. 

In estimating the care which a prudent man Avould 
take, regard must be had to any knowledge which the 
person possessed as to the animal, instrument or thing 
being dangerotis in certain circumstances, as a know- 
ledge which should enjoin caution as to the liability of 
the animal, instrument or thing, to become dangerous 
in other circumstances also. 

§ 105. The duty of employers of labour to their 
labourers in regard to the use and keeping of dangerous 
things is, by the common law, very narrow indeed, as the 
labourer is supposed to agree to run the risk of injury 
from the dangers incident to his employment ; but by 
the Employers' Liability Act, 1880, the duty is enlarged 
so that the employer is liable for harm to his workmen 
arising from his neglect in the keeping or using of 
dangerous things on his premises, whether the neglect 
is hifi personally or that of those employed to superintend 
labour or control machinery. But the duty is, even so, 
less than the duty in ordinary relations, and is only 
on a par with that attaching to statutory or customary 
authorization (§ 104 b). And the liability does not 
attach to the master if the servant knew of any defect, 
negligence, act, or omission, which brought about the 
harm, and failed to give notice of it, without reasonable 
excuse, within a reasonable time. The Act only ap- 
plies to special classes of servants and not to domestic or 
menial servants, to whom the common law still applies. 
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Illustrations. 

(a.) A. was about to light a gas jet in his dining room when 
he was called off and left the gas escaping. Soon after this he 
went to bed, and in the middle of the night recollected what had 
happened but took no steps to prevent an accident. The servant 
went as usual in the morning with a lighted candle to light 
the fire. The gas exploded and the servant was hurt. The 
accident is imputed to A. as the effect of instrumentality 
employed rashly, as he was bound to keep the gas under control 
and to prevent its escaping and causing harm, since it is of 
common knowledge that gas is liable to become dangerous if 
allowed to escape. 

(«.) A. keeps a tiger in a cage, using great care to prevent its 
escape. The tiger escapes and severely wounds B. It is of 
common knowledge that such an animal is dangerous to human 
safety. 

The harm caused is imputed to A. as the effect of his instru- 
mentality. (See Mai/ v. Burdett, 9 Q,. B. 110.) 

(a.) A. caused a carboy containing nitric acid to be delivered 
to B., a servant of a carrier C, for carriage to another person at 
another place. The carboy burst and the servant B. was, 
injured by the acid. {Farrant v. Barnes, 11 C. B. N. S. 553; 
31 L. J. C. P. 139. See in sect. III., § 105 b, and p. 106, 
Chap. III., why in this case the instrumentality in the nitric 
acid was not transferred to B. or 0., and why A. therefore 
continued responsible.) 

(fl.) A., a manufacturing firm, knowing of a defect in one of 
their engines, nevertheless allows it to be continued in use. In 
consequence, an accident occurs, whereby injury is caused to an 
employe, B. As the engine originally iras or had become, and 
was known by the firm to be dangerous, the firm would on 
general principles be responsible to B. But as B. was a servant, 
A. would, by the common law, only be responsible if B. was 
unaware of the defect. ( Williams v. Clough, 3 H. & N. 258 ; 
27 L. J. Exch. 325.) If he knew of it, even though he had 
complained, A. was not responsible. {Assop v. Yates, 2 H. & 
N. 768 ; 27 L. J. Exch. 156.) But the Employers' Liability 
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Act, s. 1, sub-s. (1), makes the employer liable if tbe servant 
did not know of the defect, or, if knowing, he had brought the 
defect to notice. 

(h.) The pipes of a waterworks company. A., burst and 
flooded the cellar of B., the plaintiff. The company was a 
statutory company and no negligence was shown. 

The harm done was not imputed to A. as the effect of its 
instrumentality. {Snook t. Grand Junction Waterivo'rks Co., 
reported at p. 104, L. J., Saturday, 13th February, 1886.) 

{b.) The Festiniog Eailway Company was authorized by the 
Legislature to run locomotive engines. The engines were 
employed for the purposes for which they were authorized. The 
sparks from an engine set fire to a haystack and injured B., a 
servant of the man to whom the stack belonged, who was law- 
fully sleeping under it. But there was no negligence in the 
employment of the engine, or in the emission of the sparks, 
which were emitted in the ordinary employment of the engine, 
for the purpose for which the railway had statutory authoriza- 
tion. In the absence of negligence the harm is not imputed to 
A. as the effect of his instrumentality. {Jones v. The Festiniog 
Ey. Co., L. E. 3 Q. B. 733, and 37 L. J. Q. B. 214. See Gas 
Light and Coke Co. v. Vestry of 8t. Mary Ahbotfs Kensington, 
15 a. B. D. 1 ; 54 L. J. Q. B. 415 ; and Madras By. Co. v. 
Zemindar of Kavatinaggur, 6 Madras H. Ct. E. 180, and L. E. 
I. A. 364.* 

(c.) A. kept a ferocious dog with the knowledge of its 
propensity to bite persons who were strangers to it. B. was 



* In. Powell v. Fall, L. E. 5 Q. B. D. 59Y, A. worked a steam traction 
engine, in the way it was authorized by statute to he worked, along the 
highway, and there was no negligence in the management of it. Some 
sparks escaping from it in the ordinary course, set fire to a stack of hay 
belonging to B. standing on a neighbouring farm. It was held that A. 
was liable, because the engine was a dangerous machine, and the Loco- 
motive Acts did not restrict the common law liability for damage done. 
This seems contrary to the above quoted cases. But see SimJcin and Others 
Y. London & N. W. Ey., 21 Q. B. D. 453. Horse frightened by blowing 
off steam. Defendants not held hable. No evidence of duty to screen 
railway from road. 
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bitten by it. The harm is imputed to A. as the effect of his 
instrumentality, because, though dogs are not in their nature 
held to be dangerous to persons, yet A., being aware that this 
dog Tvas in fact dangerous, was bound, if he kept it, not to let it 
do harm, and was liable for harm done, however careful he 
might be.* {Card v. Case, 5 0. B. 622.) 

(c.) A. drove a bull along a public street, knowing that, 
though animals of the class are not generally regarded as 
dangerous, this bull was dangerous in certain circumstances, 
namely, when it met a person in a red garment. The bull 
gored B. who was coming along with a red handkerchief. A. was 
held liable.! {Hudson v. Roberts, 6 Esch. 699 ; 20 L. J. Exch. 
299.) 

{d.) A. bought a horse which was accustomed to kick those 
who came near it. A. did not know of its propensity. B., who 
entered the stable with A. to look at it a few days after its pur- 
chase, was kicked and much hurt by it. As A. had taken the 
care of a prudent man, the harm caused to B. by the horse is 
not imputed to A. as the effect of his instrumentality. 

{d.) A. let his horse, not knowing him to be dangerous, stray 
away upon the highway. There the plaintiff's son, a child, 
went near it, and the horse kicked and injured him. As a 
horse is not ordinarily a dangerous animal, and this horse was 
not known by A. to be dangerous, he did not know that he was 
keeping anything that was Kkely to do harm if allowed to 
stray, and the effect produced on the child by the kick was not 
imputed to A. as the effect of his instrumentality. {Cox v. 
Burbridge, 13 0. B. N. S. 430 ; 32 L. J. C. P. 89.) 

{d.) A.'s portico was undergoing repair, which was being 
effected by a contractor. It was not known by A. to be in a 
dangerous condition, nor was it shown that he had the means of 
knowing that it was so. The arrangements for the repair of it, 
however, rendered it dangerous to walk under, and the weight 



* Note. — By tie 28 & 29 Vict. o. 60, dogs are now presumed to be 
dangerous to sheep and cattle. 

t See as to tiis, Wiarton, sect. 910. In America bulls are regarded as 
dangerous animals, and the scienter is not required to be shown. 
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of a -workman at the top of it displaced a plank, which fell on B. 
and broke his arm. A., having placed the work in the hands of 
a contractor over whom he had no control, was not held to have 
failed in the care of a prudent man. It was the contractor's 
duty, if the portico had become dangerous, to warn any person 
permitted to come there of the danger. ( Welfare v. London Sf 
Brighton Ry. Co., 4 L. E. Q. B. 693 ; 38 L. J. Q. B. 241.) 
See § 71. 

(c.) A. works an omnibus, and puts into it one day a horse 
which was known to have kicked back at the carriage once or 
twice before. On this occasion it kicks back and knocks out a 
panel in front of the omnibus and injures a woman sitting near 
the panel kicked out. The effect produced by the kick is im- 
puted to A. as the effect of his instrumentality, exerted rashly. 
{Simpson Y. London General Omnibus Co., L. E.. 8 G. P. 390; 
42 L. J. E. 0. P. 112.) 

{d.) A. went by day on business to the defendant's house, 
where she had frequently been. In one of her previous visits 
not long before, she had noticed that one of the railings by 
which the flight of steps up to the fi-ont door was protected had 
been displaced, leaving a gap of 18 inches, across which rope 
had been interlaced, but had worn away and was not renewed. 
On the occasion in question, B., her brother, four years old, 
accompanied her. She Avent up the steps, but B., in following, 
fell through the gap and was injured. 

In the ordinary course of things accidents to persons expected 
to frequent the house were not likely to happen by day by 
reason of the unprotected condition of the steps at the gap in 
the railings, and 0. was not wanting in due care in omitting by 
day to have the gap secured, as anyone mounting the steps in 
daylight could easily avoid the danger. [Burchell v. Sickison, 
50 L. J. Eep. a. B. 101.) 

(yd.) A., a firm of contractors, under statutory power autho- 
rizing the construction of a railway, diverted a public footpath, 
substituting a new track at a certain point, but not fencing it 
from the old, and B., who had passed along the diverted track 
in the morning, failed while returning in the dark to diverge 
at the proper point and the proper angle, and fell over an un- 
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finished bridge some distance from the place where she wrongly 
diverged. 

The works undertaken by A. became part of their instru- 
mentality, and they were bound to take the care which a 
prudent man would take to guard against accidents. In the 
ordinary course of things accidents were likely to happen .at 
night from leaving the new route without a fence to distinguish 
it from the old. They did not therefore exercise due care, and 
were liable. {Hurst v. Tanloi; L. E. 14 Q. B. D. 918 ; 54 
L. J. Q. B. 310.) 

{d.) In a public thoroughfare A. is driving a horse not known 
to be troublesome, when suddenly, and without any apparent 
or assignable cause, it bolts, and becoming totally unmanageable 
causes injury to B. A. had used the utmost efforts to stop the 
horse, and was not wanting in skill in driving. There being no 
negKgence on the part of A., he is not liable for the injmy to B. 
{JlanzoniY. Douglas, 50 L. J. Q. B. 289 ; L. E. 6 Q. B. D. 145. 
And seeJIammicI>y. White (a similar case), approved in Maiizoni 
v. Douglas, 11 C. B. N. S. 588; 31 L. J. G. P. 129.) 

(«.) A. has set fire to the brushwood on his land. It is 
driven by the wind in the direction of B.'s land. A. was bound 
to keep the dangerous agent imder control, and to prevent its 
doing harm. A. does not succeed in preventing its spreading 
to B.'s land. It destroys fruit trees and crops on B.'s property. 
The effect produced is imputed to A. as the effect of his instru- 
mentality exerted rashly. (Dictum of Judge Gray, in Higgins 
V. Dewey, 107 Mass. 494.) 

(«.) A., a railway company, left a pile of dry trimmings and 
rubbish by the side of their track. The pile ignited from sparks 
from the company's engine, crossed a hedge and field, and con- 
sumed B.'s cottage, 200 yards from the railway. The company 
having lighted a fire in its own premises, was bound to keep it in. 
The effect produced is imputed to A. as the effect of A.'s instru- 
mentality exerted rashly. [Smith v. London and S. W. Ry. Co., 
L. E. 5 C. P. 98 ; and 39 L. J. C. P. 68 ; aflirmed in App,, 
40 L. J. E. G. P. 21.) 

{a.) A., inadvertently places a heavy substance so that it is 

I. H 
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likely to fetch way and fall by force of gravitation on the heads 
of people below. It does so fall and injures B. Here, though 
the force of gravitation moved the substance and gave occasion 
to the death of B., the effect produced is imputed to A., as the 
effect of his instrumentality exerted rashly, because, in placing 
heavy substances liable to be put in motion by gravitation when 
in a certain position, he was bound so to place them as not to 
imperil rights in rem of others. [Byrne v. Boaclle, 2 H. & 0. 
272 (barrel of flour case).) 

Si ex plaustro lapis ceciderit, et quidruperit vel fregerit, .Aqiiilice 
adlone plaustrarium feneri placet, si male cotnposuerit lapides etideo 
lapsi sunt. (Dig. IX., Tit. II. 27, § 33.) 

{h.) A. drove horned cattle through a street, and one of them 
strayed into a shop and created great damage there by break- 
ages. The driving of horned cattle through the streets has the 
authorization of the law. A. knew that such an animal was 
likely to become dangerous in such a situation, but he was only 
liable if he had failed to use the care of a prudent man to pre- 
vent harm. No neghgence was found. A. was not held liable. 
{Tillett V. Ward, 10 Q. B. D. 17.) 

(c.) A., an owner of a house where there have been cases of 
small-po5, lets it to B. without notice of what had occurred. 
The house was not properly disinfected. B. catches the small- 
pox. The effect produced is imputed to A. as the effect of his 
instrumentality exerted rashly. {Minor v. Sharon, 112 Mass. 
477 ; and see Eex v. Burnett, 4 M. & S. 272.) 

(a.) A. ascends in his balloon, which, like all balloons, being 
unmanageable to guidance, alights in B.'s garden and causes a 
great deal of damage, chiefly through the behaviour of the 
crowd, which, attracted by the balloon, enters B.'s garden. 
The harm is the consequence naturally attaching to the balloon's 
alighting on valuable property accessible to the public. 

The harm caused is imputed to A. as the effect of his instru- 
mentality exerted rashly. [G-uille v. Sioan, State of N. Y". 
(1882), 19 Johns. 381.) 

(c.) A. keeps domesticated bees, and they stray into C.'s 
premises and sting C. repeatedly without any negligence on 
his part. Domesticated bees are not of common knowledge 
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dangerous, and A. does not know that his bees are dangerous. 
But bees are liable to stray, and are somewhat capricious in 
temper. It would seem, therefore, that A. ought to be pre- 
sumed to have been aware that they were likely to become 
dangerous if they came in contact with persons they were un- 
accustomed to, and ought either not to have kept them or to 
have taken steps to prevent their straying, and should be held 
liable for having caused harm by instrimientality rashly em- 
ployed. 

(a.) A spout is placed by A., and rain falls some weeks sub- 
sequently, and, passing through it, damages B.'s land. Here 
the disposition of the spout on A.'s premises gave occasion for 
the damage occurring, which he was bound to prevent, and the 
damage is imputed to him as the effect of his instrumentality 
exerted rashly. (Wharton, § 86.) 

(a.) A., a public authority clothed with the functions of regu- 
lating and keeping in repair the roads of a town, permits a dead 
horse to be left lying on one of the roads, and so gives occasion 
for horses passing by to take fright and cause damage. B.'s 
horse becomes terrified and bolts, and causes damage to B. 
Here A. 'was bound to keep the roads free from dangerous 
obstruction, and but for A.'s conduct the damage would not 
have occurred. The effect produced is imputed to A. as the 
effect of A.'s instrumentality exerted rashly. [Card v. Elsicorth, 
65 Me. 547 ; Wharton, § 983.) 

In Ward v. Sohhs, A. sent for sale, to a public market, pigs 
which he knew to be infected with a contagious disease. They 
were exposed for sale subject to a condition that no warranty 
would be given, and no compensation would be made in respect 
of any fault. A. said nothing about the condition of the pigs. 
B. bought the pigs and put them in with others of his, which 
became infected, and some of them died, as well as some of those 
purchased. Here it is clear that A., as owner of the pigs, was 
keeping what was dangerous to the health of other animals of 
the kind, and in bringing them to market he offered them for 
sale, and by so doing exposed the property of the purchaser, B., 
to the danger which resulted in a prejudicial interference with 

h2 
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B.'s right to possess his property free from damage by others. 
It was held, and, no doubt, properly, that A. had not injured 
B. flirough a false representation ; but it seems clear he might 
have been held answerable for rashly endangering, and in result 
Tiolating the rights of property of B. otherwise than through a 
false representation. {Ward v. Hohhs, L. E. 4 Ap. Ca. 13.) 



Sect. III. — Conduct : The Devolution or Retention of 
Responsibility in Dangerous Things. 

§ 106. — («.) The instrumentality of a person in a 
thing ceases when it is taken out of his control against 
his will, or without his knowledge, by another person, 
except as to such harmful action or effects as had 
commenced to operate or be brought about prior to its 
being taken out of his control. 

(al.) A thing is not taken out of a person's control 
merely by such an intervention of another as has the 
effect of inappreciably or slightly enhancing the pre- 
viously existing dangerous character of the thing. 
(See Hill v. Netv River Co., 9 B. & S. 303 ; and Clark 
V. Chambers, 3 Q. B. D. 327 ; and 47 L. J. Q. B. 427.) 

(a2.) A person supplying a thing to another, or dis- 
posing * a thing for another, or transferring a thing to 
another, or parting with, or allowing the use of a 
thing to another voluntarily, subject to the following 
exceptions, devolves such instrumentality in it as he 
presently has, and in this section is called the trans- 
feror, and the other is called the transferee of the 
thing. 

(&.) Devolution of instrumentality is not effected 

* See Welfare v. London and Brighton By. Co., p. 96, and § 71, in which, 
the repairs had not been completed, and the " disposal" not completely 
effected. 
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unless the transferee is aware of the nature of the 
thing- concerned, and undertakes the control of it. 

(il.) A transferee takes complete transfer of, and 
becomes responsible for, the control of a thing when 
it is placed or left or disposed, with his concurrence, 
on premises of which he is the occupier, except as to 
effects flowing from conduct of the transferor prior to 
the transfer, and operating after the transfer, which 
the transferee is unable to control. (See § 92.) 

(52.) Cessation or devolution of instrumentality is 
not effected as long as the transferor has the thing 
under his control on his premises, and still continues, 
as occupier of the premises, charged with the duty of 
controlling it. 

(c.) The transferor of a thing which is of common 
knowledge dangerous, and which is transferred by 
him with intention that it should cause harm, retains 
it, notwithstanding the transfer, as part of his instru- 
mentality jointly with the transferee, as regards harm 
arising out of the dangerous character of it which is 
of common knowledge. 

[d.) The transferor of a thing which is of common 
knowledge dangerous, and which is transferred by 
him without intention that it should cause harm, though 
with the knowledge that it is in a high degree probable 
that if used in the ordinary course of use of such a 
thing it may cause harm, devolves his instrumentality 
in the thing, on his parting with control over it, as 
regards harm arising out of the dangerous character 
of it which is of common knowledge, except as to 
effects flowing from his conduct before the transfer, 
operating after the transfer, which the transferee is 
unable to control. 
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(e.) The transferee of a thing which is altogether, 
or in some of its characteristics, of common knowledge 
dangerous, makes it by the transfer, when complete, 
part of his instrumentality, as regards harm arising 
subsequent to the transfer, out of the dangerous 
character of it which is of common knowledge, though 
the harm flows from conduct of the transferor, which 
was previous to the transfer, provided the transferee, 
with reasonable diligence, is able to control the effect 
of such harm flowing from the previous conduct of 
the transferor. 

(/.) The transferee of a thing which, though not of 
common knowledge dangerous, is at the time of the 
transfer known by him to be dangerous, or likely to 
become dangerous, makes it part of his instrumen- 
tality, as regards the dangerous character of it. 

(ff.) The transferee of a thing which is not of 
common knowledge dangerous, and which is not 
known by the transferee at the time of the transfer to 
be dangerous, but which he discovers to be dangerous, 
or likely to become dangerous, in time to prevent 
harm to himself or others, makes it part of his instru- 
mentality, as regards the dangerous character of it, 
from the time of the discovery. 

(h.) The transferor of a thing which is not of com- 
mon knowledge dangerous, but which is dangerous or 
likely to become dangerous, and which is transferred 
by him with the intention that it should cause harm, 
retains it, notwithstanding the transfer, as part of his 
instrumentality in respect of the dangerous character 
of it ; and if there exist the conditions supposed in the 
preceding paragraph, he continues liable equally with 
the transferee. 
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(/.) The transferee of a thing which is not of 
common knowledge dangerous, and which is not 
known by the transferee at the time of the transfer 
to be dangerous, and which he does not discover to 
be dangerous in time to prevent harm to others, but 
which is dangerous, and which he had the means of hiow- 
ing was dangerous before the harm occurred, and in 
sufficient time to prevent harm occurring, makes the 
thing part of his instrumentality, as regards the 
dangerous character of it, from the time at which he 
ought to have known that it was dangerous. 

(y.) The previous suppositions in the last paragraph 
continuing the same, if the transferee, not being one 
who has taken complete transfer as an occupier [see 
(51.)] was not aware [including "had not the means 
of knowing "] that the thing was dangerous, and the 
transferor at the time of the transfer knew that it was 
so, the thing continues part of the instrumentality of 
the transferor. 

(Jc.) The previous suppositions in the last paragraph 
continuing the sanae, if the transferor was not aware 
[including "had not the means of knowing"] that 
the thing was dangerous, the thing does not continue 
part of his instrumentality.* The instrumentality is 



* In Randall v. Newsom, L. E. 2 Q. B. Div. 102; 46 L. J. E. 259; 
36 L. T. N. S. 84, A., a coada-biiilcler, supplied B. with, a carriage pole 
whioh was defective, and broke, frigMening B.'s horses and causing 
damage to them. The defect was not such that A. could have known it, 
but A. was held answerable. The decision ia this case, however, which 
seems to contradict the above rule, was perhaps influenced by the con- 
tractual relation of the parties. B. might sue in contract or tort. In the 
sale of chattels the vendor is answerable for the chattel being reasonably 
fit for use. It was evidently not so in this case. 
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devolved on the transferee from tlie moment of trans- 
fer. His responsibility is that stated in rule (d) of the 
previous section. 

(I.) A person who, acting with due care, in the 
interests of the public, or for his own safety, or the 
safety of others, takes or attempts to take temporarily 
under his control anything not' at the time under 
control, and that is or that has become dangerous, 
does not thereby make it part of his instrumentality. 
It continues part of the instrumentality of the person, 
if any, who previously had it under his keeping or 
control, and ought to have continued to keep it under 
control. 

Illustrations. 

(a.) A., seeing a tiger in B.'s menagerie, witlLOut B.'s know- 
ledge gets hold of the keys, opens the door and lets the tiger 
out among a crowd of people. B.'s instrumentality in the tiger 
ceases. 

{a.) A., a preserver of game, finding the game frequently 
disturbed and injured by the dogs of a neighbour, B., deter- 
mines to attract them to his grounds and shoot them. He has 
meat hung up within the grounds, near the border of it. The 
dogs are by this means tempted into the grounds, and while 
they are again disturbing the game, they are shot by A. Here 
A., by his conduct, had taken control of the dogs, and B.'s 
instrumentality in them ceased. The damage to A. was due to 
his own conduct, and he was not justified in killing the dogs, 
the property of B. 

(al.) A., a water company, in the course of their works, 
caused a stream of water to spout up in the middle of a public 
and unfenced road. B. was coming along in his carriage, when 
his horses shied, and the carriage was carried over into an 
excavation by the road side, made by persons and for purposes 
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unconnected with the company. The injuries to man, horses, 
and carriage were due to the shying of the horses, and the 
immediate occasion of the shying was the fountain which was 
placed there without " due care " by the water company. No 
doubt the conduct of the excavators interfered with the 
dangerous disposition of things originally made, but it does 
not appear that it did more than slightly vary the danger, 
which substantially remained the same as before, as the altera- 
tion did not affect the probability that the horses would take 
alarm at the spout of water and precipitate the carriage over the 
side of the unfenced road. {Hill v. The New Hirer Co., 9 B. 
& S. 303.) 

(al.) In Clark v. Chambers, 3 Q. B. D. 327, the defendant, 
without authority, set a barrier of spiked hurdles across a 
private road, on which his own and other premises abutted. 
An opening was left in the middle of the barrier for vehicles to 
pass to the houses on the road. The plaintiff on a dark night 
was lawfully on the road coming from one of the houses to 
which the right of using the road belonged. Knowing of the 
opening, he passed through the middle of the road, feeling his 
way, and turning on to the footpath came in contact with one 
of the hurdles, which some one else, not authorised by the 
defendant, had placed there. He could not see it, and one of 
the spikes put out his eye. 

The case was decided for the plaintiff. After verdict for the 
plaintiff, it had been reserved for further consideration, and was 
decided in his favour by the court (Oockburn, C. J., and 
Manisty, J.) The barrier was not, it will be observed, removed, 
but a part of it was shifted, probably by some person who found 
himself obstructed. The several parts of the barrier were still 
on the road, and it did not appear that the person who had 
interfered had, by what he did, materially affected the original 
dangerous disposition of things arranged by the defendant. On 
whatever part of the road it lay, the spiked barrier was calculated 
to do on a dark night the mischief it actually did. It still 
remained, therefore, a mischievous instrument under the control 
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of the defendant, whose responsibility had not devolved on the 
person intervening to alter the arrangement of it. 

(J.) A. caused a carboy containing nitric acid to be delivered 
to B., a servant of C, a carrier, to be conveyed to a person at 
another place. B. was not made aware of the dangerous nature 
of the acid he was to carry, and could not therefore become 
responsible for the control of it. The carboy burst as B. was 
carrying it from the carrier's cart, and B. was burnt and injured 
by it. A. had not transferred his responsibility in it to B. or 0. 
{Farrant v. Barnes, 11 0. B. N. S. 553 ; 31 L. J. 0. P. 139.) 

(61.) The landlord X. let to N. as a quarterly tenant. 
N. had been tenant for two years, when a defect in the con- 
dition of the coal plate, which was not in existence when X. 
first devolved his instrumentality on N., caused an injury to A. 
It was held that after the coal plate had become defective, there 
had, under the nature of the tenancy, been a re-lettiag to N. 
by X., and that X. was liable as reversioner. {Sandford v. 
Clarke, 21 Q. B. D. 398, sed qiuere.) The premises were all the 
time under the control of N., who had the means of setting right 
the defect which arose under his tenancy. 

[b.) See the illustration of the case of Thomas v. Winchester 
in p. 131. A. and F. did not assume the instrumentality of 
Gr. in the liquid they sold, as they were unaware [ " had not 
the reasonable means of knowing "] that it was belladonna, and 
did not therefore undertake the control of it. 

(61.) and (e.) A. sells to B. grounds embracing a large reser- 
voir of ornamental water on a height just above a town. The 
reservoir is fed from springs and streams, and at times is 
overflowed and in danger of bursting the retaining bank and 
flooding the town below. The reservoir is of common know- 
ledge dangerous. B., by purchase of it, makes it part of his 
instrumentality from the time of purchase, subject to the 
exceptions to {hi.) and (e.). 

(61.) A lamp, the fastening of which had been repaired by a 
competent contractor, C, fell from its position above B.'s shop 
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and overhanging the street, and injured A. The fall was due 
to the decayed condition of the fastening, which had escaped 
notice. B. receiving transfer of the lamp, and having it replaced 
in a position in which, if it fetched way, it would he dangerous 
to the pubKo, was bound to secure it from falling. Negligence 
was found on the part of the contractor, C. B., as having it on 
his premises, was held hable, because, though the consequences 
which gave rise to the injury flowed from the previous conduct 
of the contractor, B. might, by care, have controlled the effects 
of the contractor's negligence. He is therefore responsible. 
{Tarri/ v. AsMon, L. E. 1 Q. B. D. 314; 45 L. J. E. Q. B. 
260.) 

{b2.) A., a dock owner, under a contract with a shipowner, 
puts up a staging round part of a ship in his dock to be used 
for painting the ship, but made it over to the shipowner in- 
sufficiently secured. B., a painter, using the staging as it was 
intended to be used, for painting the ship, was damaged by a 
rope breaking, and the plank, on which he was, falling with him. 
The rope was unfit for use when supplied. 

As the dangerous agency was employed by A. on his premises, 
the docks, he still continued charged with the duty of controlling 
it and keeping it in a reasonably safe condition, and had not 
transferred his instrumentality to the shipowner. l^JSearen v. 
Pender, 11 Q. B. D. 503 ; 52 L. J. Q. B. 702, reversing 9 
Q. B. D. 302 ; and 51 L. J. Q. B. 465.) 



* The rule frequently recognised, that the liability depends on trust 
or confidence reposed in the person whom it is sought to make liable, 
appears open to some objection, especially in cases in -which personal 
safety is involved. 

It may have been arrived at in the endeavour to evade the difficulty 
presented by the following considerations, which are generally urged 
against the indiscriminate aUowanoe of actions against persons who, 
having contracted with others to do something for them, do harm to third 
persons by negligence in the performance of their contracts. 

It is urged: — "In support of the necessity of a personal relationship 
between the persons neglected and the persons neglecting, the reasons are 
obvious. Practically, were such a limitation not imposed, a physician 
would be liable for neglect to aU the persons who have lost the services of 
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{b2,) A., a contractor, builds a bridge for the corporation, B., 
of a city. He makes over tbe bridge in good faith to B., and 



the persons neglected ; and disappointed legatees miglit sue solicitors for 
neglect in drawing -wills.'' ("Wliarton, § 439.) 

But the argument ab inconvenienti is not one that should he readily 
accepted, and in the oases instanced there would seem to be no necessity 
for any limitation even on the score of convenience. 

In the first case, that of the physician, the supposition is that he has 
heen negligent in attendance on, or treatment of, the sick servant whose 
services are thus withdrawn from the master, hut, in the circumstances 
supposed, no apparent prejudice to the master would have occurred, 
deprivation of services through sickness heing one of the ordinary con- 
tingencies of the relation of master and servant. 

It is only when the servant is enticed away, or otherwise induced to 
break the contract with the hirer, that any ohvious right is interfered 
with by third parties. 

In the second case, that of the solicitor, it would hardly be claimed that 
the law should recognize a right in one person that others should be 
rightly advised in disposing of their own property. Such a disappointed 
legatee could not feel that he was prejudiced in any right by the conduct 
of the solicitor. 

In Gollis V. Seidell, Wills, J., said, "There would be no end of actions if 
we were to hold that a person, having once done a piece of work care- 
lessly, should, independently of honesty of purpose, be fixed with liability 
in this way by reason of bad materials or insufiioient fastening." 

Can it ever be a proper reason for not granting a remedy, that the 
judicial machinery would be hampered by the number of actions that 
would be brought if it were granted ? That machinery may be multipHed 
ad infinitum, and should be so multiplied if it become necessary. Why 
should not a man be answerable for damage caused by his neglect of his 
duty to respect the rights of others, and so secure from damage those who 
are likely otherwise to be endangered by the neglect ? 

In Heaven v. Fender, the principle of responsibility was at length 
admitted, notwithstanding that between the contractor and the person 
injured there intervened the shipowner. It is true that two of the judges 
put their judgment on the ground of the dock company being interested 
in the dock property on which the erection of the staging was made, which 
the painter was impliedly invited by the dock company to use. But this 
view is not incompatible with the wider ground on which the Master of 
the Bolls based his judgment. 

Wharton adds, at the end of sect. 439, "And even if this objection be 
waived, we fall back upon the general principle that where between 
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C, a trayeller, is hurt in passing over it, owing to a defect in the 
construction of the bridge. 

The effect flowed from the conduct of A., hut the danger is 
on B.'s premises, and if the effect is one which B. is able to 
control, he is hound to remedy the defect in the bridge and 
maintain it free from danger to those using it. A., in these 
circumstances, would not be held liable. (See Wharton, § 428.) 

(d.) A. sells a tiger to a showman, B. ; or A. sells a dog to B. 
Tigers are of common knowledge dangerous, and with the sale 
and delivery the responsibility of A. devolves. With regard to 
the dog it is only of common knowledge dangerous to sheep and 
cattle. As regards any mischief that may be hereafter done by 
the dog in worrying sheep and cattle, A.'s responsibility passes 
on sale and delivery. 

(d.) A., in the usual course of trade, sells to B. some dyna- 
mite, without intention to harm, but knowing that in the 
ordinary use of it it may cause harm. It is of common know- 
ledge dangerous as regards its extreme liability to explosion. 



negligence and the damage an independent causality intervenes, there the 
connection between the first neghgence and the damage is broken." 

I admit the general principle of the intervention of an independent 
causality transferring the responsibility. But what is an independent 
causality ? 

The matter in Ch. IV. will, I hope, supply some answer to this 
question. 

Addison, 6th ed. p. 2, adduces Gattle v. The Stockton Waterworks Co. 
as an iastance of an absence of remedy in a third person under similar 
circumstances: as noticed in Part II., under "Eights to the advantages 
of Contracts," p. 254, the harmful conduct in such a case is not classed as 
tortious. There seems, however, no reason why such a case should be 
excluded from the category of violation of rights in rem. As matters 
stand a person so situated has no remedy against the third person, and 
he can have no remedy against the person with whom he contracted, 
because that person was not in any way the cause of the loss. He is 
therefore altogether without a remedy. O.'s duty in the case stated was 
clearly to lay the pipe in a sound state. If it leaked, it was through 
negligence of 0. or his personal instruments. If the conduct of C. was 
productive of the loss to B. of the advantages of his contract, why should 
not B. have his remedy against C. ? 
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On sale it ceases to be part of the instrumentality of A., and 
becomes part of that of B. as regards the dangerous character of 
it, which is of common knowledge. 

{d.) and (c.) A., as B.'s agent, under a contract withB., hung 
a chandelier in the tavern of B., in a rooin commonly frequented 
by B.'s customers. C, one of thepubKc frequenting the tavern, 
was lawfully standing under the chandelier, when, being in- 
securely hung, it fell and harmed him. A chandelier when 
hung is known to be dangerous if not maintained in its position 
by secure fastenings. 

A. hung the chandelier insecurely, but C, as a householder, 
on whose premises it was hung, became bound to keep it in 
position so as to prevent harm from the hidden danger to 
persons coming there as guests. (See p. 39, § 47.) He failed in 
this duty. It is true the effects flowed from A.'s conduct prior 
to the transfer ; but B., with proper care, would have ascertained 
the insecurity of the hanging, and would not have been unable 
to keep these effects under control. So the devolution of in- 
strumentality on B. was complete, and he was responsible, and 
not A., for what followed. {ColUs v. Seldeii, L. E. 3 C. P. 495.) 

(f.) B., by purchase of a tiger from A., makes it part of his 
instrumentality from the time of purchase, subject to the 
exception mentioned in (e). 

(/.) A. buys a gun from B., knowing that there is a flaw in 
its make which renders it dangerous, or likely to become so when 
used. He lends it to C, who uses it and is injured by its 
bursting. 

A. made it part of his instrumentality from the time of 
purchase, and is liable to C. for the injury received by him. 

((/.) Supposing A., at the time of his purchase, was unaware 
of the defect, but became aware of it and then lent the gun to 
C, who was injured in the use of it, A. would be liable to 0. as 
having made the gun part of his instrumentahty from the 
moment of his becoming aware of the defect in it. 

(i.) Supposing that A. did not discover the defect until after 
lending the gun to C, but before the accident happening 
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received information from B. that he found the gun he had sold 
him was one he had originally put aside as having a defect in it 
which might render it dangerous to use, but that by mistake it 
had been brought into the shop on the day of A.'s coming there 
and sold to him, and A. fails to warn C, or ascertain the nature 
of the defect, though he might have done so in time to prevent 
the accident; in such a case A. makes the gun part of his 
instrumentality from the time when he had the means of 
knowing it was dangerous. 

(i.) A. was a passenger from Nottingham to South Shields, 
and on the journey the carriage he was in left the rails and was 
upset through the breaking of the tyre of one of the wheels of 
the carriage, owiag to a latent defect in the tyre. Such a defect 
was one which rendered the carriage Hkely to become dangerous. 
But when transferred to B., the railway company, by the maker, 
C, it was not a thing which was of common knowledge 
dangerous, and B. was not informed by C. of any latent defect. 
Nor was the defect such that B., acting with reasonable pru- 
dence and diligence, could have discovered it. If C. was not 
aware (had not the means of knowing) of the defect, the 
devolution of instrumentality on B. was complete (see I), but the 
responsibility of B. would be that set out in clause (d.), p. 91. 

Whether C. could be held responsible depends upon whether he 
actually knew or ought to have known of the defect. {Readhead 
V. Midland By. Co., L. E. 4 Q. B. 379.) If he did, the transfer 
was not complete, and 0. would be hable ia place of B.* 

[j.) In the Illustrations m p. 97, of Hammick v. White, and 
Manzoni v. Douglas, if_ the vendor knew of the uncontrollable 
character of the horse, and the rider or driver had not the means 
of becoming aware that the horse was dangerous imtil he had 



* TMs case, however, properly falls imder (bl). The carriage was 
taken by B. on to bis premises and was in use by him on those premises 
at the time of the breakage. Then B.'s Kability would depend on whether 
the harm flowed from the consequences of C.'s negligence, and whether 
B. could, by reasonable diligence, have controlled the effect of that negU- 
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no longer the power of preventing harm, the devolution of in- 
strumentality was not complete. 

(«.) and (y.) A. writes a story which contains imputations of a 
defamatory nature against one of the characters represented. 
He sells it to B., a publisher, without disclosing that the publi- 
cation of it will make it apparent to those who know 0. that the 
imputations are directed at him. B. has no means of knowing 
that the story is intended to libel C, or is calculated to do so. 
B. pubhshes the story. The imputations are false. C.'s right 
of reputation is violated. 

A. is regarded as the disseminator of the libel. B., in the 
absence of information which it was A.'s duty to supply, was a 
mere instrument in his hands for the publication of it. The 
transferee had not the means of knowing that the book was 
dangerous to the reputation of C, and could not check the flow 
of the consequences of A.'s conduct. The transferor had the 
means of knowing this. There was no complete devolution of 
instrumentality in the book, which continued part of the 
instrumentality of A. as regards the imputations on C* 

(y.) A., a jobmaster, lets out on hire to B., for a specified 
journey, a carriage, a pair of horses, and a driver. The carriage 
breaks down and B. is injured. The break-down, which was 
occasioned by a bolt in the under part of the carriage breaking 
and the splinter bar becoming displaced, might have been pre- 
vented by the exercise of due care and skill on the part of the 
jobmaster, A. He had, therefore, the means of knowing that 
the carriage was dangerous to let, in the condition in which he 
let it. It continued, therefore, part of his instrumentality, and 
he is liable to B. for the injuries received. {Hjjmaii v. Nye, 
6 Q. B. D. 685.) 

(/.-.) A. contracts with B., the Postmaster-General, to deliver 
certain road-worthy carriages. One of the carriages accordingly 
delivered, on which plaintiff rode as the driver, being defectively 

* Malice on the part of B. would be rebutted. There would not he in 
such a case a conscious violation of the law on the part of B. to the pre- 
judice of C. 
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built, and plaintifE being in consequence iajured, he brought an 
action against A., but the effects produced were not imputed to 
A. as flowing from his instrumentality. 

A.'s duty in transferring the coach' to B. was to transfer it 
in good condition, or make known defects in it likely to be 
dangerous -nhich were known to him. It did not appear that 
A. was actually aware of any defect in the construction of the 
carriage which would make it dangerous to use, and the jury 
were probably satisfied that there was no negligence on his part 
of means available, which would have enabled him to become 
aware of it. His instrumentality had devolved on B. ( Winter- 
bottom V. Wright, 10 M. & W. 115.) 

(/.) An elephant has got loose from the menagerie of B. and 
is doing a great deal of damage. A., with others, drives it into 
a walled enclosure belonging to him, with a view to secure it. 
It escapes and does fmiher damage. The elephant does not 
cease to be part of the instrumentality of B. by reason of A. 
taking it under his control and trying to keep it from doing 
further damage. 
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CHAPTER IV. 

TKACING THE TORTIOUS EFFECT BACK TO THE CONDUCT OF THE 

PERSON RESPONSIBLE. 

§ 107. We have seen in Chapter III. how the instru- 
mentality of a person may act tortiously, either directly 
or through other persons or through things, or through 
both persons and things ; and how tortious effects, 
when a person's action is not direct, but makes use of 
the action of interposed or intervening things or per- 
sons, are referred to the person so making use of them 
as the person responsible for the tortious action and 
eiiects. And we have further seen in the last section 
how a person originally responsible as the user of 
certain instrumentality may lose his responsibility or 
devolve it on another. I now 2)ropose to gather up 
the principles involved in the third chapter into a few 
rules, with illustrations, by which tortious effects can 
be at once traced to the person rightly responsible . as 
being the true cause of the injury. 

By "cause" is to be understood not merely "an 
antecedent event which sets in movement something 
which ultimately in a chain of sequences terminates in 
the injury," but " that which determines an alternative, 
which alternative, so determined, issues in the injury." 
As no mere inanimate thing can so determine an alter- 
native, it follows that the " cause " of the injury in 
the proper use of the word " cause," must be an 
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animated conscious being. But in this work I confine 
the meaning of the term "cause" to persons; since 
the lower animals, where their behaviour is productive 
of harm, are mere instruments of those responsible 
for their control. 

If, having the opportunity to do so or not, I hit A. 
AvrongfuUy or do him some other wrong, the alterna- 
tive which I so take may be determined by intention, 
rashness, or negligence on my part. 

For instance, I may make up my mind to hit him, and hit 
him accordingly, intending to do him that wrong. (Intention, 
conscious of wrong-doing, and act wrongful.) 

I may set in motion something, knowing that it is very likely 
to hit him, and risking the chance of its doing so or not. 
(Eashness.) 

Or, not having had regard, as I ought to have had, to the fact 
that he is near me, I may raise my stick suddenly so that it hits 
him without my intending it, and without any consciousness 
that what I was doing was likely to result in the stick's hitting 
him. (Negligence.) 

Or I may intentionally enter upon a piece of open ground of 
A. not knowing that it is his private property upon which I have 
no right to enter. (Intention, unconscious of wrong-doing.) 

§ 108. A. throws a stone at B. and hits him. 
Here, of course, there is no difficulty in tracing the 
wrong to A. 

A. throws a lighted squib into a crowd, without 
any intention of doing harm to anybody in parti- 
cular, but thoughtlessly and in circumstances in which 
it ought to have been present to his mind that he 
ran a great risk of injuring some one. The squib 
goes in the direction of B., who, taken by surprise, 
and being without time for reflection, and acting only 

i2 
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with the instinct of self-preservation, tosses it away 
from himself. It goes in the direction of C, who gets 
rid of it in the same way, and from the same motive 
as B. It finally reaches D., and puts out his eye. 
Now D. receives the injmy directly from the conduct 
of C, but it is evident that neither C. nor B. was to 
blame. They were the instruments of A., or persons 
made use of by him as the channel through which his 
conduct operated to bring about the natural conse- 
quences of such conduct (see § 20) in a crowd, viz., the 
injury of one or more of the persons of whom it is 
made up. Nor were they voluntary instruments. They 
were quite unaware of what A. was about to do, had no 
part with him in his rash behaviour, and acted simply 
on the sjour of the moment for their own protection (see 
§ 24). A., Avho set in motion the mischief when he 
might have avoided doing so, is held to be the cause. 

§ 109. Take another case: Suppose A. was a gun- 
maker and 23assed off upon B., for use by C, B.'s son, 
a gun which he knew to be unsound, representing that 
it was perfectly good and safe to use. The gun bursts in 
C.'s hands and injures him. In this case B. gave the 
gun to C. for use, and the injury followed from his 
having done so. But B. did not act independently of 
A. It is true his conduct intervened between that of 
A. and C, but his will and action were determined by 
the conduct of A. in falsely representing that the gun 
was perfectly safe to use (see § 53, b). In such case the 
law justly looks to A. as the author of the mischief, 
and regards B. as the mere instrument of A. It passes 
over B. and traces back to A., who had elected to risk 
the chance of injury arising from the unsoundness of 
the gun when he had the alternative of not selling it. 
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§ 110. Supposing that B. purchases the gun for 
himself, being influenced by the false representation, 
and is himself injured by the bursting of the gun ; in 
this case also A. is regarded as the author of the 
injury. The will and action of B. in using the gun 
were determined by A. through the false representation 
made by him. B. acted voluntarily, it is true, but he 
did not join A. in the intention of acting in such a 
way as he knew to be liliely to injure any one. 
Though a voluntary instrument in A.'s hands, he was 
not such a voluntary instrument as to be responsible 
with A. (See §§ 20 to 23.) His conduct was dependent 
on that of A., who is rightly held responsible. 

§ 111. • SujDpose A. does not directly dispose of the 
gun himself, but sells it through his servant D., who 
has instructions that the guns for sale in the shop are 
all in excellent order, and is unaware that there is 
anything the matter with the particular one which B. 
has selected. D. would not be held responsible. A. 
would. But if D. were aware of the danger of letting 
any one buy the gun, and nevertheless sold it as sound, 
he would be responsible jointly with A. In the -one 
case D. would not have been to blame, because his 
conduct (though the injury directly followed from it) 
would have arisen naturally from action taken under 
the authority of A. to do an act (dispose of A.'s guns 
to customers) which A. might lawfully employ him to 
do (see § 60), and he was not aware of the danger to B. 
in selling the particular gun from which B. sustained 
injury. He had not (by the supposition) failed to ex- 
ercise due care, and there would be no culj)ability in 
his conduct. In tracing back from the injury to the 
person liable, he would be passed over. On the other 
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supposition of his being aware of the danger to B., 
he tvould have failed in his duty to take care, and his 
knowledge would have made him a partner and joint 
actor with A., as the likelihood of an injury occurring 
to B. must have presented itself to him, and he would 
be an instrument voluntarily acting in a way which 
he knew to be likely to injure some one. In this case 
he and A. would both be responsible. 

§ 112. Take the case of a person, say a railway 
company, employing a contractor to make a portion of 
a, line of railway. The workmen employed by the 
contractor in constructing a bridge caused the death 
of a person passing beneath along the highway, by 
negligently letting a stone fall upon him. The rail- 
way company was not held answerable to the adminis- 
tratrix. The person answerable was the contractor, 
the reason being that the contractor in such cases, 
though employed by the other person, acts indepen- 
dently of him, brings his own workmen, and does the 
work in his own way (see § 71). He is not the instru- 
ment of the employer. On the other hand, the work- 
men employed by the contractor are his servants. The 
Avork given them to do was, by the assumption, work 
which he might lawfully authorize them to do. If in 
doing that work they inju.re another through some piece 
of conduct arising out of the work, they are regarded 
as the mere channel through which their employer, the 
contractor, acts, and the law passing them over, traces 
back the injury to the contractor. If, however, the 
injurious conduct were attributable to wilfulness or 
caprice (see § 60, cl. b.) on the part of the workmen, 
as supposing they intentionally (see § 68) let fall the 
stone just as the man was passing, without, perhaps, 
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any intention to do Mm harm, but risking the chance 
of doing- so, it would not be regarded as arising out of 
the work. They would not be held to have been acting 
within the scope of their employment, but would be 
treated as having acted independently, and not as in- 
struments of the contractor. The law would stop at 
them as the persons first found to have been acting 
wrongfully and independently in the chain of causa- 
tion tracing back from the injury. 

Similarly, where a person or company employs a 
number of hands directly under himself or itself with- 
out the intervention of a contractor, any injury 
through the conduct of one of those employed be- 
falling a fellow-servant, provided the person to whose 
conduct the harm is first traceable was acting within 
the scope of the authority given by the employer, is 
traced ultimately to the employer by the ordinary 
common law. But the body of decisions which grew 
up upon this particular subject laid it down that per- 
sons so employed take the risk, when engaging them- 
selves, of injury befalling them from the conduct of 
fellow-servants when acting in the course of their 
employment within the scope of the authority of the 
employer. And in the Employers' Liability Act of 
1880 this view has only been departed from in cer- 
tain specified instances, which limit the right of the 
employed person to redress from the employer for 
injuries by fellow-servants to occasions when those 
fellow-servants are acting (1) in the exercise of a super- 
intending or superior contracting authority delegated 
by the employer, or (2) in accordance with any im- 
proper or defective rule, bye-law, or instructions of the 
employer. 
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§ 113. A man's premises, or the sphere from which, 
without his consent or that of superior authority, the 
action of others is excluded, are regarded as being so 
peculiarly under his control, that any accident occur- 
ring from dangerous irresponsible agencies, present or 
kept and used within them, with his knowledge and 
consent, is traced to him, as owing to conduct on his 
part or to conduct of others for which he is responsible. 
The accident is attributed to him as the resiilt of his 
instrumentality. 

§ 114. For instance, a person. A., hung a chandelier 
so carelessly in a room of the tavern of B., frequented 
by customers, that it fell and injured C. C. brought 
an action against A. but failed, the ground assigned 
being that the action in such cases arises from the 
breach of a contract (in this case between the person 
A., and the tavern-keeper B.), and that third persons 
(as C.) having no interest in the contract, can have no 
rights arising out of it, as against the negligent con- 
tracting party. (Collis v. Selden.) 

§ 115. It is said by a learned writer: "Ordinarily, 
if I sell to A. an instrument which in certain contin- 
gencies is dangerous, and A. gives that instrument to 
B., I am not liable, on the principles just stated, for 
damage sustained by B. in conseqiienco of the imper- 
fection of the instrument. It is otherwise, however, 
if A. is B.'s agent, or when I contemplate at the time 
of the bargain B. as the party to be affected, in which 
cases I may be regarded as owing a duty to B., for 
negligence in the discharge of which I may be liable." 
(Wharton, § 441.) 

§ 116. Now suppose B. and C. were contemplated, 
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or B., C, D., or B., C, D., E. Or let B., C, D., E., 

stand for the public, and let them all be contemplated. 
Then -we have a case on all fours with Collis v. Sclden, 
and in this view of the learned writer the contractor 
who Imng the chandelier would have been liable. 
There seems, in fact, no reason why he should not be, 
except that derived from the probable multiplicity of 
actions to which the recognition of such a liability 
woidd give rise. But this seems to be a bad reason 
for refusing to recognize the liability. Surely the 
contractual duty undertaken to the tavern-keeper did 
not release the contractor from the continuous duty 
under which every one lies of taking due care not to 
harm one's fellows? In Heaven v. Pender, A., a dock- 
owner, contracted with B., owner of a ship in the 
dock, to provide a staging, to be attached to the ship 
for the purpose of painting it. It was insecurely 
hung, and, a rope breaking, the staging fell with C, 
a painter, who was severely injured. The dock-owner, 
A., occupied the double position of contractor and 
owner of the dock premises, and the majority of the 
Appellate Court, reversing the judgment of the Court 
below, held that he was answerable, not however on 
the broad ground of negligence in hanging the staging, 
which he should have known was unsafe, but on the 
ground that he was the owner of the premises. On 
principle, it should seem that he was liable on both 
grounds, as held by one of the judges, and that in 
CoUis V. SeMen, save for a reason to be now stated, 
the contractor as well as the tavern-keeper, whom the 
plaintiff did not sue, might properly be regarded as 
answerable to the plaintiff. The one as having failed 
in his duty to take due care in hanging the chan- 
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delier, and having thereby caused injury to the plain- 
ti£F, and the other in having placed and kejot on his 
premises something in a condition in which it was 
liable to cause danger to those frequenting the pre- 
mises. 

§ 117. The reason upon which the contractor may 
be absolved from liability, in Collis v. Selden, appears 
to be this, that the master of the premises in such 
cases is regarded as taking over complete control of 
the dangerous agency, save as to the effects flowing 
from the wrongful conduct of the contractor, which 
the master of the premises may be unable to check. 

§ 118. The master of premises within which people 
would be constantly exposed to the risk arising from 
the presence of a dangerous irresjjonsible agency, is 
peculiarly bound to take care that no one shall suffer 
from it. In the case of the chandelier, the person in 
that position Avas bound on taking it over to satisfy 
himself as to its being safely hung ; and similarly, in 
Heaven v. Pender, the dock-owner, knowing the pur- 
pose to which the staging would be pu.t, was bound to 
take care it harmed no one. 

§ 119. In the case of Heaven v. Pender, notwith- 
standing the intervention of the shijDOwner, the injury 
was traced back to the dock-owner (the owner of the 
premises on which the accident from the dangerous 
agency occurred) as the responsible person. 

§ 120. Under the ordinary rule the tracing back 
would cease with the shipowner, as he was the first 
person acting harmfully and independently in the 
chain of causation ; but under the special rule in 



CONDUCT OF THE PERSON RESPONSIBLE. 123 

relation to tlie controller of premises, the tracing back 
passes by tbe shipowner and reaches the owner of the 
dock. 

§ 121. There is another case in which the general 
rule does not seem to hold good, that the injury must 
be attributed to the first person found acting wrong- 
fully and independently in the chain of causation, 
tracing back from the injury. Of this the following 
affords an instance : 

The defendant set up a series of spiked barriers 
across a road. An opening was left in the middle of 
the barriers. Someone, not the defendant, nor any- 
one authorized by him, altered the position of one of 
the barriers, and plaintiff, who in the day had passed 
through the barriers uninjured, as he was returning 
later came against a part of the set of barriers, the 
position of which had been altered. He could not see 
it, and one of the spikes put out his eye. Here the 
alteration made by the other person had left the 
barrier substantially in the same dangerous condition 
as that in which it originally was. As, therefore, the 
intervention of this other person, whether he acted 
wrongfully in what he did or not (and he may have 
acted simply for his own protection), was not calcu- 
lated to enhance materially the danger to passers-by, 
the injury was traced through him to the defendant. 

Instances of this sort of case are not very frequent, 
and in most of them the question as to whether the 
intervener was acting wrongfully is left doubtful. The 
cases of Clarke v. Chamhers (pp. 105 and 134), just 
referred to. Hill v. New River Co. (p. 127), Sauter v. 
R. R. (p. 129), Burrows v. March Gas Co. (pp. 133 and 
134), may, however, be cited in illustration of it. 
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§ 122. We can now formulate the following rules : 

(a.) Responsibility attaches to the person who is the 
cmise of the injury, i. e., the person from whose con- 
duct, in violation of a right in rem residing in the 
person injured, the eEect pi'occeded. 

(al.) It is the duty of a jDorson to control dan- 
gerous agencies which he places or keeps on his 
premises, so that harm may not arise from them. 

(«2.) A person who knowingly keeps or uses dan- 
gerous agencies, whether on his premises or elsewhere, 
is under a duty, as long as they continue under his 
control, to prevent harm arising from them (except 
effects flowing from the conduct of one who trans- 
ferred the dangerous agency to him, and which effects 
he is unable to check), until such time as his instru- 
mentality in them ceases, or devolves upon another 
person, charged with the duty of controlling them ; 
and even after devolution he continues bound as to 
effects which originated while the dangerous agency 
was under his control, and which the transferee is 
unable to check. As to when instrumentality ceases 
or devolves on another, see ante, Ch. III., sect. III. 

(a3.) An effect injurious to others arising ou.t of 
dangerous agencies on his premises, which it is the duty 
of a person to keep from doing harm to others, is said 
to have jn-oceededivom that person, although others may 
have intervened. 

(b.) When the conduct of any person (not being 
one who by reason of the dangerous agency being on 
his premises is regarded as the cause of the harm), 
has been interposed independently between the con- 
duct of a person charged with the injury, and the 
effect of that conduct towards the production of 
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the injury, if the harm would not have happened but 
for the conduct of the person so charged, and the 
intervention of the interposing person did not mate- 
riall}' enhance the peril to which the right was al- 
ready, prior to the intervention, exposed by the 
person so charged, the effect is said to have proceeded 
from the conduct of such last-named person. 

(c.) Save as in the foregoing instances, the harmful 
effect, where it j)roceeds from conduct, is said to pro- 
ceed from the conduct of the first person acting wrong- 
fully and independently in the chain of causation 
tracing back from the harm, and in a manner efficient 
to cause the harm (the conduct of interposed persons 
not acting independently being left altogether out of 
account). 

((/.) The interposed conduct of a person is not inde- 
pendent when his will and action are determined* by 
the conduct of the person to whom the injury is pro- 
posed to be traced, or when he acts involuntarily as 
the instrument of that other, t or (he being a servant 
of the other) when his conduct arises from action 
taken under the authority of that other to conduct 
himself in a manner which the other may lawfully 
. authorize. J 

(e.) A person's interposition includes the intervention 
of anything, the existing condition, or operation, or 
change of condition or operation of which the inter- 
posing person has brought about by his conduct. 

(/.) When the interposing person, if not a servant, 



* See Oh. III., pp. 43 to 66. 
t See § 24. 
X See § 60. 
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acting on the authority of another, and, if a servant, 
acting on the authority of his master, to conduct 
himself in an unlawful manner, does so conduct 
himself, the effect is said to proceed from him jointly 
with the person under whose direction and authority 
he conducts himself, [^qq LumleyY. Gye, judgment of 
Erie, J., 2 El. & Bl. 216 ; Com. Dig. Action upon the 
Case, A.; Coxe^. Smithy 1 Lee, 119; Fitzjohn v. Mac- 
kmchr, 9 C. B. N. S. 616 ; Plunket v. Gilmore, Fortescue, 
211.) 

Illustrations. 

* (a.) and (c.) A. waslied one of his master's vans in the street of 
a town. The water would, in ordinary weather, have gone 
down a grating at the side of the road. The grating, however, 
was frozen over, and the water formed into a large sheet of ice 
on the roadway. B.'s horse passing over it, slipped, and met 
with harm. B. brought an action against A.'s master. But it 
was held that the hard frost, and not the conduct of A., brought 
about the harm to B.'s horse. The conduct of A. only included 
the washing of the horse in the street, and the letting the water 
fall. {Shar]} v. Powell, L. E. 7 C. P. 253; 41 L. J. C. P. 95.) 

If, however, A. had thrown down the water, reckoning uj)on 
the frost and designing to make the road slippery, as it afterwards 
became, he would have made use of the forces of nature (in the 
shape of the frost) as his instrument, and the action of the ice 
in causing the horse to slip would have formed part of his 
instrumentality, and the injury would have proceeded from his 
conduct. (And see Osborne v. London 8f iV". W. By. Co., 21 
Q. B. D. 220 ; 57 L. J. Q. B. 618.) 

(d.) A. throws a lighted squib at a person in a crowd, which, 
tossed in self-defence by the person at whom it was thrown to 



* See p. 132 as to tie distinction between this case and Woodward v. 
Aborn. See also p. 189 as to tMs case in its aspect of conduct in violation 
of a public duty. 
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another, and by him to others, at last puts out the plaintiff's 
eye. 

Here, if the intermediate persons were involuntary channels 
through which the conduct of A. operated, their conduct was 
not independent, though interposed, and the injury proceeded 
from A.'s conduct. {Scott t. Shepherd, 2 W. Bl. 192.) 

{b.) and (c.) A., a water company, in the course of their works, 
caused a stream of water to spout up in the middle of a public 
and unfenced road. B. was coming along in his carriage, when 
his horses shied, and the carriage was carried over into an 
excavation by the roadside, made by persons and for purposes 
unconnected with the company. The injuries to man, horses 
and carriage were due to the shying of the horses, and the 
immediate occasion of the shying was the fountaia which was 
placed there without " due care " by the water company. 
Though the water company was not perhaps (tracing back from 
the injury) the first person in the chain of causation, acting 
independently, the injury has to be traced to it. No doubt the 
conduct of the excavators interposed independently, and perhaps 
wrongfully, but it does not appear that what they did materially 
affected the imperilment to which the right was already exposed 
previous to the accident, as the probability that the horses would 
shy at the spout of water, and precipitate the carriage over the 
side of the unfenced road, remained the same with or without 
the excavation. {JSill v. Netv River Co., 9 B. & S. 303.) 

{d.) A. quarrelled with B. in the street, and chased him with 
a pickaxe into C.'s stores ; B., in avoiding the pm'suit of A., ran 
against and knocked out the faucet of a cask of wine, which 
flowed out and was lost. 

Here, though B. intervened, his conduct was involuntary, and 
therefore not independent. The effect proceeded from A. 
( Vandenburgh v. Truax, 4 Denio, 464 ; see 609 Big. L. C.) 

[d.) A., by careless driving of his horse, ran his carriage iato 
B.'s carriage, and frightening B.'s horses caused them to run 
into the carriage of 0., doing damage to 0. and his carriage. 
{McDonald v. Snellinrj, 14 Allen, 209 ; see 609 Big. L. 0.) 

Here B.'s failure to manage his horses was owing to their 
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being taken out of his control by the conduct of A. His action 
was involuntary, and tlierefore not independent. 

(d.) Or, A., by his negligent di-iving, almost runs into B.'s 
carriage, and B., being paralysed by terror, makes a sudden 
start, which has the effect of turning his horses on to a heap by 
the side of the road, and his carriage is upset and he sustains 
damage. 

Here B. acts involuntarily as the instrument of A. His 
conduct is not independent, and the effect is traced to A. as the 
proximate cause. 

(f/.) A. cbives a waggon carelessly along the road and takes 
it on the side path. B., being on the side path and seeing the 
waggon coming along behind and near her on the path, urged 
by sudden terror, springs suddenly aside, and is injured by 
striking her face against the wall of a building. {Coulter v. 
American Exjjress Co., 6 Lans. 67.) 

Here B. interposed, but involuntarily, and therefore not 
independently, and the cause is traced to A. 

{a 1), (a 2), [a 3.) A. sold gunpowder to a boy, B., eight years 
old. He took it home and kept it in a cupboard with the 
knowledge of his parents for a week. His mother gave him out 
some powder on two occasions, and on each occasion he fired it 
off with her knowledge. On the second occasion he was injured 
by the explosion. 

On an action brought against A., on behalf of B., for com- 
pensation for the injury caused by A.'s selling the powder to B., 
A. was held not responsible, as the parents took the control of 
the gunpowder, and it was at then- disposal on then' premises. 
Their conduct had interposed between A. and B., and was 
independent and wrongful, and the injury was directly traceable 
to them. [Carter v. Towiie, 103 Mass. 507.) 

id.) A. transmits an explosive through B., a carrier. B. has 
no notice of the nature of the article. It explodes and does 
harm to C. 

Here B. is a mere instrument employed by A. for the trans- 
mission of the explosive. His interposition was not independent. 
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Tlie effect is said to have proceeded from A.'s conduct. He is 
the cause of the injui'y. (Wharton, § 90.) 

If B. have notice, and notwithstanding receive the article, he, 
by his intervention, takes it under his control, and becomes 
responsible for dangerous effects flowing from it. If injury 
happens from an explosion, the cause is traced to him, not 
through him to A., because his interposition, with knowledge, 
is independent, and enables him to take precautions against 
accident, which if he fails to take he acts wi'ongfully. 

(d.) A. sent a young girl, B., to fetch a loaded gun belong- 
ing to him, -ftith directions to take the priming out. This was 
jdone, but imperfectly, for on the girl pointing the gun at the 
son of the plaintiff, C, and puUing the trigger, the gun went off 
and shot the boy. 

Here defendant failed to mention to B. the facts (of which, 
in the exercise of due care, he ought to have informed her) 
which would have enjoined caution on her in deahng with such 
an instrument, and have enabled her to guard against the 
accident. 

A. is regarded as the cause of the accident, and B. as the 
involuntary channel through which A. acted. {Dixon v. BeU, 
5 M. & S. 198.) 

(5.) A. knocks down and tramples on B., and induces 
strangulated hernia. An operation is performed by 0., a 
surgeon of experience and skill, but negligently. Death ensues. 
The injury was such that B. would certainly have died of it if 
no operation had been performed, and the intervening of 0. 
independently made no difference in the perd to which the right 
to immunity of person was already exposed prior to the inter- 
vention. A.'s conduct was efficient to bring about B.'s death. 
The effect is said to have proceeded from his conduct. {8autcr 
V. E. K, 66 N. Y. 50.) 

(«1.), (a2.) and (a3.) A., under a contract with B., hung a chan- 
delier in the tavern of B., in a room commonly frequented by B.'s 
customers. C, one of the public frequenting the tavern, was 
lawfully standing under the chandelier in the tavern, when, 
being insecurely hung, it fell and harmed him. 

I. K 
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In sucLi a case it would seem on the surface that A., to whose 
negligence the fall of the chandelier was primarily owing, ought 
to be held responsible. B.'s duty, no doubt, was to secure his 
customers from any danger on his premises, not open to ordinary 
observation, from anything kept or used by him, so far as he 
knew, or had the means of knowing, that harm was likely to 
arise. But the natural instinct of a person in his position would 
lead him to entertain a confidence that the contractor had done 
his work properly. His inaction would not enhance to any 
extent the danger flowing from the conduct of A. ; but under 
the exception in (a3.), § 122, the effect is said to have proceeded 
from B. {CoUk v. Selden, L. E. 3 0. P. 495 ; 37 L. J. 0. P. 
233.) 

(c.) A., a sheriff, having a writ for the arrest of B., took 0., 
owing to her representing herself to be the person named in the 
writ. Here A. is the first person acting wrongfully, tracing 
back from the wrongful act, but he did not act independently, 
because his will and action were determined by the conduct of 
C in misrepresenting herself to be the person named in the 
writ. The tracing back must therefore stop at 0., who is seen 
to be the author of her own wi-ong. {Bunston v. Paterson, 2 
G. B. N. S. 495 ; 26 L. J. C. P. 267.) 

(c.) and (d.) A. & Co., a firm of carriers, received a wooden case 
at New York from B., to be carried to California. Arrived at 
San Francisco, the box was found to be leaking, and was taken 
to the office of A. & Co., rented from C, the plaintiff, for exa- 
mination. On an attempt being made to open the box, the 
contents, which were nitro-glycerine, exploded. A. & Co. knew 
nothing of the nature of the contents. The conduct of their 
servant was due to defect of knowledge, which B. should have 
supplied. A. & Co. therefore acted as the involuntary channel 
or instrument through which B.'s conduct operated. The in- 
jury cannot be traced to A. & Co. (through their servant and 
agent), but should be traced to B. {JVitro-Gltjcerme Case, 15 
WaU. 524.) 

This (nitro-glycerine) case is similar to Farrant v. Barnes, 11 
C. B. N. S. 553 ; 31 L. J. C. P. 137. 
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[c.) and (d.) W., a manufacturer of vegetable extracts for 
medicinal purposes, sold to A., a druggist, a jar of belladonna for 
dandelion. A. had got it from the manufacturer, and believed 
it was dandelion. He accordingly sold some of it as sucb to 
F., a doctor, wbo, having no suspicion, sold a bottle of it to T., 
as dandelion, that medicine having been prescribed for T.'s wife. 
The wife took a dose, which was followed by very dangerous 
symptoms. She recovered, and T. brought an action against 
W. "W. was held to be the proximate cause of the injury. 
The interposing persons, A. and F., were ignorant of the fact 
that the extract was belladonna, which closely resembled dande- 
lion extract in appearance, taste, and smell, and had reason to 
suppose that it was what they asked for, as they had purchased 
from persons who might be expected to dispense it carefully. 
Their conduct in selling it as dandelion was owing to a defect 
of knowledge which W. ought to have supplied. They acted 
involuntarily as the channel or instrument through which W.'s 
conduct operated. W.'s conduct was the cause of the injury. 
{Thomas v. Winchester, 6 N. T. 397.) 

(d.) A. falsely speaks words in disparagement of B., which 
are not actionable ^jcr se, by reason of which speech C. wrong- 
fully dismisses B. from his service. Here, if the words were 
calculated to lead C. to think very ill of B., and dismiss him, 
C.'s conduct is not independent, and the wrongful dismissal is 
to be traced to A. {Vicars v. Wilcox, contra; see Pollock, 207.) 
(J.) Clark v. Chambers. See the statement of the case, ante, 
p. 105. 

The case was decided for the plaintiff. After verdict for the 
plaintiff, it had been reserved for further consideration, and was 
decided in his favour by the Court (Oockburn, 0. J., and 
Manisty, J.) The barrier was not, it will be observed, removed, 
but a part of it was shifted, probably by some person who found 
himself obstructed. The several parts of the barrier were stiU 
on the road, and it does not appear that the person whose con- 
duct thus independently intervened had, by what he did, 
materially affected the previously existing imperilment of the 

k2 
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right of personal security created by the defendant. On what- 
ever part of the road it lay, the spiked barrier was calculated to 
do on a dark night the mischief it actually did. It remained a 
mischievous instrument, still under the control and responsibility 
of the defendant, and therefore part of his instrumentality, 
with its dangerous condition substantially unaltered by the act 
of the intervening person. 

(rd.) A spout is placed by A. for the purpose of carrying off 
rain water, and rain falls some weeks afterwards, and, passing 
through the spout, damages B.'s land. Here A. is regarded as 
the cause of the injury to B., since the effect proceeded from 
what he did on his premises, and it was brought about without 
the intervention of any person's conduct between A.'s conduct 
and the damage. 

(c.) A. places a deleterious substance near B.'s well. An 
extraordinary freshet makes it fall or percolate into the water 
and spoil it. 

But for A.'s conduct the water would not have been spoUed. 
No person intervened between A.'s conduct and the damage. 
A. is the cause of the damage. {Woodward v. About, 35 Me. 
271 ; Wharton, § 847.) 

The distinction between this case and Sharp v. Powell (see 
ante, p. 126) is that in that case what happened was found to be 
not immediately occasioned by conduct, /. c, the conduct of a 
person. The forces of nature were the occasion of it. There 
was no "intention" nor "rashness," and "negligence" was 
negatived, as a person using ordinary care could not foresee that 
the water would not, as usual, pass through the grating. In 
Woodward v. Ahorn, on the other hand, there was certainly 
negligence or rashness on the defendant's part in placing the 
substance near the well, and either not adverting to the proba- 
bility of the pollution of the water, or consciously running the 
risk of its polluting the water, as percolation into the ground 
must have taken place sooner or later. 

(c.) A., a child of five years old, was with his grandmother, 
0., crossing a line of railway to get to the train for which they 
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tad tickets. In crossing tlie line, they were knocked down by 
a goods train and severely hurt. The grandmother died. A. 
brought an action on his own account against the railway com- 
pany, B. B. had been guilty of negligence, through the driver 
of the goods train ; but it was held that 0. had been negligent 
also, and B., though negligent, was not able to avoid the 
consequences of O.'s negligence, and so the accident happened. 
(See Chap. V.) 

Here the conduct of C. was interposed independently between 
B. and A. C. was leading A. along with her, and it was im- 
possible to say that, without the intervention of C, and of her 
negligent conduct, the accident would have happened all the 
same. The effect was therefore not traced to the railway com- 
pany, B. {JFaite v. iV. K Eij. Co.* Ell. Bl. & Ell. 719.) 

{b.) and {d.) A., a gas company, fitted a gas-pipe to the house of 
B., the plaintiff. The pipe was faulty and leaky. C, a work- 
man of another gas company in the house, went near the place 
where the gas escaped with a lighted candle, which caused an 
explosion, and damage to B.'s premises. A. was held Kable as 
being the cause of the accident. 0. intervened. Even supposing 
his intervention was independent, it did not materially affect 
the previously existing imperilment (caused by A.'s negligence), 
of the right violated, because it is a natural and usual thing to 
go with a light into the dark parts of a house, and such an 
effect was Kkely to follow at any moment in the usual course 
of things from the conduct of A. {Burrows v. March Gas Co., 
L. E. 5 Exch. 67, and 7 Exch. 96.) 



* This case has till recently been cited in support of the so-called 
" Doctrine of Identification." Tlie child, A., was injured. It could not be 
pretended that its injiu-ies were not separate injuries from those of the 
grandmother. How could it be identified with the grandmother in deter- 
mining whether B. was the cause of the injuries ? All that could properly 
be determined was that by reason of another intervening cause (viz., the 
conduct of C), 13. was not the cause of the injuries. See the case of 
Little V. Hartutt, quoted ia the L. J. of 1886, p. 284, from the American 
Law Eecord. See also the recent case of the ship "Bernina," Mills and 
others v. Armstrong and others, 11 P. D. 31 ; 13 App. Ca. 1. 
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(a.) A. was driving a carriage along the highway with due 
care, when the horse, which was ordinarily quiet, becoming 
terrified by lightning, ran away, and the carriage ran against 
B. After the horse took fright, and up to the moment of the 
collision, A. acted with the sHll and care of a prudent man, but 
was unable to prevent the collision. A. is not regarded as the 
cause of the injury, because the harm to B. from the collision 
was not brought about by the conduct of A. or by that of any 
person. {Holmes v. Mather, L. E. 10 Exch. 261 ; 44 L. J. 
Exch. 176.) 

id.) A. employs B., a workman on his establishment, to 
superintend certain other workmen, 0., D., E., and others, in a 
workshop with machinery at work in it. It is B.'s duty also to 
see that the machinery is working properly. B. is negligent as 
to this latter duty, and part of the machinery gets out of gear 
and harm occurs to C. Here the harm to C. was occasioned by 
the negligence of B. But B., in the case supposed, waa con- 
ducting himself within the scope of his lawful authority to 
superintend machinery and workmen. He was not, therefore, 
acting independently, and the harm, on the principles laid down, 
would be traced through him to his employer. 

But this being a case of " common employment" in which, as 
already explained, the law has, up to within a very recent period, 
been very unjust to those receiving injuries from feUow work- 
men and superintendents, the harm would not be traced to the 
employer but for the Employers' Liability Act, which puts the 
injured workman's rights more nearly on the footing on which 
they would be had he been some person not so employed who 
was passing by.* (Sect. 1, sub-sect. 2, of Act of 1880.) 

In the same circumstances C is ordered by B. to mount a 
ladder for a certain purpose connected with the work in hand. 



* The injured workman -would have to show negligence on the part of 
the superintendent, whereas u. person not employed would not. The 
duty towards the employed workman is not to harm through negligence, 
the duty towards people generally is absolutely not to harm. Soe 3rd cl. 
of § 104. 
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The ladder happens to he placed dangerously near a part of the 
machinery ■which is in motion. This comes in contact with C, 
and occasions harm to him. Here again B. was not acting 
independently, and the harm would be traced to the employer. 
The Employers' Liability Act leads to the same result. But 
the fault of such a system of legislation is that it deals only with 
instances, which cannot be exhaustive, and, not resting, as it 
should, on principle, the work it turns out has to be tinkered 
and added to from time to time to enable it to include cases 
which have been lost sight of, which, had it addressed itself to 
principles instead of instances, it would have comprehended. 
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CHAPTEE V. 



COXTRIBUTOKY NEGLIGENCE. 



§ 123. In the Tiolation of rights in rem, to enable the 
jierson harmed to recover, the conduct of the person 
from whom redress is sought need not, as between him 
and the complainant, be shown to be the sole cause of 
the harm. It is sufficient, as between the two persons, 
that the conduct of the person from whom redress is 
sought is shown to be a cause withou.t which the other 
would not have sustained harm, subject to the follow- 
ing qualifications {Tuff v. Warman, 2 C. B. N. S. 740 ; 
Exch. Ch. 5 C. B. N. S. 573) :— 

I. — If a person is harmed by the negligence of 
another, and he has by his own conduct contributed 
to bring abou.t the harm, he is still entitled to redress 
from the other person if he was unable to avoid the 
consequences of the other person's conduct. 

II. — If a person is harmed by the negligence of 
another, and he, by his own conduct, contributed to 
bring about the harm, and if he was able to avoid the 
consequences of the negligence of the other person, but 
did not avoid them, he is still entitled to redress, if 
the other person was able to avoid the effects of the 
conduct of the person harmed, but did not avoid them. 
(Eadki/ V. London tV ^^- W. Ry. Co., L. R. 1 Ap. Ca. 
754; 46 L. J. Exch. 673.) 
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III. — If a person is harmed by the negligence of 
another, and he has by his own conduct contributed 
to bring about the harm, If he was able to avoid the 
consequences of the conduct of the other person, but 
did not do so, and the other person was not able to 
avoid the effects of the conduct of the person harmed, 
the person harmed is not entitled to redress. 

Conduct on the part of the person harmed, con- 
tributing to the resulting harm, is termed contributory 
negligence. 

§ 124. The defence of contributory negligence 
does not extend, so far as the gain is concerned, to 
cases in which the person harming the other has 
directly gained by the other's loss. 

The words "able to avoid" mean capable by the 
use of reasonable diligence of avoiding, 

§ 135. Contributory negligence is not imputable to 
persons deprived permanently, or in the particular 
matter, of the power of self-control. 

Whether a child is old enough to be responsible for 
want of care on its part, is a question of fact to be 
determined on the circumstances of the case. 

§ 126. A person is regarded as being able to do, or 
abstain from doing, a thing which he is bound to do 
or abstain from doing, when, but for the effects of 
his own voluntary conduct, he would be able to do it or 
abstain from doing it. 

§ 127. Where the conduct of the plaintiff and the 
conduct of the defendant are simultaneous, and both 
led to the damage by negligence in their conduct, the 
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defendant is not regarded as having caused the harm 
to the plaintiff.* 

Illustrations. 

Negligence wholly that of plaintiff. — A. suffers his cattle to 
trespass on B.'s land. Some of his cattle fall into pits and get 
damaged. The pits being lawfully there, and the negligence 
wholly that of A., he cannot hold B. responsible. 

Precedent act of plaintiff. — Suhsequent conduct of defendant pro- 
ducing damage. — A. tied a donkey's forelegs, and let it stray on 
the highway. B.'s cart came along unattended and ran over 
and injured the donkey. 

Though A.'s conduct was negligent, if he could not have 
avoided the consequence of B.'s negligence he was entitled to 
redress from B. {JDaries v. Man7i, 10 M. & W. 549.) 

Precedent act of defendant. — Subsequent conduct of plaintiff pro- 
ducing damage. — A. improperly places a bar across the street. 
B., who is unaware of the bar being there, comes riding at a 
furious pace along the road. B., by the exertion of ordinary 
care, might have avoided the effect of A.'s act, but by his dis- 
regard of possible obstructions on the road, he is brought 
violently in contact with the bar and injured. There is con- 
tributory negligence on the part of B. which disentitles him to 
recover unless A. was able to avoid the consequences of B.'s 
negligence by ordinary care. He might or might not, according 
to the circumstances, be able to remove the bar in time to 
save B. from the danger of violent contact with it. (Butter- 
field V. Forrester, 11 East, 60.) 

A. wrongfully left a heap of Hme rubbish before his door on 



* The following rule adopted in admiralty cases seems more 
rational : — ^Wiere the conduct of the plaintiff and the conduct of the 
defendant are simultaneous, and Loth led to the damage hy negligence in 
their conduct, the defendant is still regarded as having caused the damage 
in such proportion as can be ascertained, if it can be shown that the 
damage or some of it would have flowed from defendant's conduct even if 
the plaintiff had not acted as he did^ 
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the Mghway. The wind raised a whirlwind of dust from the 
rubbish, and frightened the horse of plaintiff as he was passing 
and caused it to start. To prevent the horse running against a 
waggon, plaintiff pulled him round, and the horse took the 
carriage over a lime heap before the door of another. An acci- 
dent happened to the chaise and plaintiff was hurt. 

It was held that, by pulling roimd more sharply, he might have 
avoided the consequences of A.'s negligence. {Flower v. Adam, 
2 Taunt. 314.) 

Simultaneous acts of plaintiff and defendant producing damage to 
plaintiff. — A. and B., to pull down a party wall between their 
houses, appoint each an agent to superintend the work. The 
work is neghgently done on both sides, and the house of A. is 
much injured in consequence. Here, the negligence on both 
sides being the cause of the damage, the plaintiff cannot 
recover. {Hill v. Warren, 2 Stark. 378.) 

Precedent conduct of plaintiff. — Subsequent conduct of defendant 
producing damage. — A., after entering a railway carriage, negli- 
gently kept his hand on the edge of the door for about 
half a minute. The guard, after giving due warning, shut 
the door, and A.'s hand was hurt. The guard had exer- 
cised ordinary care in giving due warning. It was his duty 
to shut the door after warning. The exercise of ordinary care 
on his part did not avail to prevent the effect of A.'s conduct, 
and the guard's principal, the railway company, could not there- 
fore be held responsible. {Richardson v. Metropolitan Ry. Co., 
37 L. J. 0. P. 300.) 

Precedent conduct of persons identified with plaintiff. — Subse- 
quent conduct of defendant producing damage. — ^A. was a passenger 
in a steamer in which an anchor was stowed away without 
due care, and is assumed to be identified with the persons 
who stowed it negligently. A steamer belonging to B. struck 
against the steamer in which A. was, and caused the anchor 
to fetch way. In its fall it struck and hurt A. The per- 
sons who had the control of B.'s steamer were not affected 
in their management of it by the negligent stowage of the 
anchor, and might, by the exercise of ordinary care, have 
avoided the effects upon A. of the negligent stowage of the 
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anchor. B. is held responsible. {Greenland v. Chaplin, 5 Exch. 
248.) 

Precedent eondtict of defendant. — Subsequent conduct of plaintiff 
producing damage. — A. exposed in a public place for sale, un- 
fenced and without superintendence, a machine which might be 
set in motion by any passer-by, and which was dangerous when 
in motion. The plaintiff, B., a boy of four years old, placed his 
finger within the machine whilst another boy was turning the 
handle which moved it, and his finger was crushed. 

Here, if the boy B. had taken care, he might have prevented 
A.'s negligence from having any bad effect on himself. If B. 
was too young to have contributory negligence imputed to him, 
A. is responsible. But in this case it was held that there was 
contributory negligence on the part of B. It was probably 
therefore considered that B. was old enough to use care to avoid 
danger to himself from the negligence of A. in leaving the 
engine in the street, and that A. was not able at the time to 
avoid the effects of B.'s negligence in meddling with the 
engine. {Mangan v. Atterton, 4 H. & C. 388. See Eule III. 
See also criticism of this case by Cockburn, J., in Clark v. 
Chambers, 3 Q. B. D. 339.) 

A. left the wooden covering of a cellar leaning against the 
wal], and B., a child of seven years old, got upon it and jumped 
from it in play, by means of which it fell upon him and hurt 
him. It was held he could not recover. [Abbot v. Macfie, 2 H. 
& C. 744.) 

The reasons which influenced the verdict were probably the 
same as in the preceding case. 

A. left a horse and cart for a long time unattended in a 
street where some boys were at play. Some of them got into 
the cart and one led the horse on to give them a ride. One 
boy fell off the shafts and got his leg crushed under the wheel. 
A. was held responsible, as the tender age and want of foresight 
of the child were likely, in the circumstances, to lead to such a 
disaster. {Lynch v. Niirdin, 1 Q. B. 29.) But this case has 
been doubted. 

A. has to go from town B. to town C. There are two roads^ 
one circuitous and one straight. A., however, prefers the latter 
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and goes by it. The road has serious defects ia it by which A. 
meets with damage. There was no duty on A. to go by the 
other road, and there was no negligence therefore on his part in- 
going by the one road rather than the other. 

On a suit by A. against the persons responsible for the proper 
state of the road, A. cannot be charged with contributory negli- 
gence. (Wharton, § 997.) 

A., the defendant, negligently piled some boards in the 
travelled part of the highway. A waggon, loaded with barrels, 
was driven by B., the plaintiff, over these boards, causing a 
rattling noise which frightened the plaintiff's well-broken and 
carefully-driven horse. The horse suddenly started and threw 
the plaintiff, B., whereby he was hurt. In this case there was 
no contributory negligence, as the plaintiff was lawfully driving 
the waggon laden with barrels. There was no duty which he 
omitted, and he could not by reasonable care have avoided tlie 
consequences of defendant's conduct. 

A. was a passenger on an omnibus belonging to B., which 
was racing with the defendant's omnibus. C.'s omnibus came 
in contact with the omnibus of B., and A. was hurt in the con- 
cussion. A. had no concern in the racing, and though the 
driver of B.'s omnibus was guilty of negligence contributory to 
the harm caused to A., the latter was not answerable for B.'s 
negligence, and, there being no contributory negligence on A.'s 
part, C, in a suit against him by A. for injury to person 
through negligence of the driver, cannot successfully set up 
contributory negligence on the part of A. [Righy v. Ileioitt, 
Exch. 240.) 

A., a child of five years old, was, with his grandmother, 0., 
crossing a line of railway to get to the train for which they had 
tickets. In crossing the line they were knocked down by a goods 
train and. severely hurt. The grandmother died. A. brought an 
action on his own account against the railway company, B. B. 
had been guilty of negligence through the driver of the goods 
train; but it was held that 0. had been negligent also, and B.,' 
though negligent, was not able to avoid the consequences of C.'s 
negligence, and so the accident occurred. 
Here the conddot of 0. intervened between B. and A, 0. was 
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leading A. along ■with her, and it was impossible to say that, 
without the intervention of 0., the accident would have hap- 
pened all the same. 

Now, under what is called the doctrine of identification, A. 
was identified with C, and O.'s negligence was imputed to A. 
as contributory negligence disentitling him to recover. ( Waite 
V. ]Sr. E. Eij. Co., El. Bl. & El. 719.) The proper view, how- 
ever, is that, though there was no contributory negligence, 
actual or imputable, on the part of A., B. was not the cause of 
the accident, C. having intervened and become the cause of it. 
(See Chap, IV. ; also see Little v. Hartutt, in the Supreme 
Court of the United States ; also the ship " Bernina," Mills and 
others v. Armstrong and others, p. 133.) 

§ 128. A child will not be precluded from recover- 
ing by the fact that he has failed to exhibit a degree 
of diligence and care greater than was to be expected 
of him in the circmnstances, at his particular age. 

§ 129. Negligence on the part of the child's 
parents or guardians in permitting it to run into 
danger, is not a defence to an action by, or on behalf 
of, the child for injury, if the defendant, discharging 
his duties carefully and diligently, could have avoided 
injuring the child. 

§ 130. If the action is brought by the child's 
parents for damage to themselves for loss of its 
services, the parents' negligence may be a defence. 

§ 131. To defeat the recovery by the plaintiff of 
damage for loss arising from defendant's negligence, 
on the ground of plaintiff having contributed by his 
negligence to the damage, the manner in which the 
plaintiff acted must have been the occasion of the 
injury, and efficient to bring about in a chain of 
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seqviences tlie harm done, and not merely a circmn- 
stance attendant on his conduct. 

Illustraiions. 

A., contrary to law (an American case), travelled on a Sanday. 
He was injured by the negligence of other persons while so 
travelling. On his bringing an action for damages, it was 
objected that he was guilty of negligence in travelling on 
Sunday contrary to law, and that this led to the injury. The 
happening of the harm, however, was not in any way dependent 
on the fact of his having travelled on a Sunday contrary to law. 
The travelling on a Sunday was not the occasion of harm, or 
efficient to bring it about, but merely a circumstance attending 
upon it. Plaintiff's conduct, therefore, did not involve con- 
tributory negligence, as it did not contribute to bring about 
the injury. (See Wharton, note to § 331.) 

Plaintiff, contrary to law, drove across a bridge faster than at 
a foot's pace. An accident happened wholly or partly in conse- 
quence, in which he was hurt. As the accident happened partly 
at least from the conduct of plaintiff which was in breach of a 
duty imposed by law, which breach at the time directly affected 
the result, plaintiff's conduct contributed to bring about the 
injury. {Heland v. Lowell, 3 Allen, 407. Am. Ca.) 

A. placed his waggon across the street to load it. This mode 
of loading was contrary to a municipal byelaw. A collision 
took place, and damage was done to A. by B.'s cart coming in 
contact with it. B. might have passed without interfering with 
A. On its being pleaded that the damage was done to plaintiff 
while he was acting in violation of the ordinance, this was held 
to be no defence, as B. might have passed without coming into 
collision with A., and A.'s conduct was only a circumstance 
attending the damage, and not the occasion of it. {Steele v. 
Burkhardt, 104 Mass. 59 ; Wharton, § 330.) 
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Paet II. 

PARTICULAR CLASSES OF RIGHTS IN REM AND 
THEIR VIOLATION". 



CHAPTER I. 



GENERAL OBSEEA^iTIONS. 



§ 132. From wliat lias been said in Chapter I., 
Part I., it will be seen that in any sphere of action or 
enjoyment, what the limit of the right is, relatively 
to each particular kind of impingement on freedom of 
action or enjoyment, must ultimately be determined 
by the circumstances in which the law can be success- 
fully appealed to for redress. 

§ 133. The orbit of enjoyment in some kinds of 
rights in rem is more easily violated than in others. 
For instance, in rights of reputation of the ordinary 
kind, the orbit of enjoyment is not violated so as to 
admit of redress being claimed without what is called 
implied malice on the part of the offender, and in 
certain other rights of reputation, which on the 
ground of public policy have gradually been more 
and more contracted, there is no trespass upon the 
orbit of enjoyment admitting of redress, without 
c.vpress malice. (See Chap. II., infra.) 

So, also, in the orbit of enjoyment of the benefit of 
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the laws free from the abuse of legal process, malice 
on the part of the alleged violator must be shown, 
before he can be held to have committed the wrong 
which goes by the name of "malicious prosecution." 
(See § 157.) 

In the violation of domestic relations he must be 
shown to have had notice of the nature of the par- 
ticular domestic relation violated. (See Chap. III., 
infra.) In "rights to the observance of public duties 
of safety and convenience," as rights, say, of enjoy- 
ment of a public road in a proper state of preservation, 
as the road is the property of the community and under 
its especial care, any harm occasioned to it, which 
results, or is likely to result in harm, inconvenience 
01- danger to individuals, is regarded primarily as a 
wrong to the public, i.e., as a criminal offence punish- 
able by indictment ; and redress on his own account 
can only be had by a member of the community, if 
the harm, inconvenience, or danger sustained by him 
be special to himself and not merely common to the 
whole community. (See § 165.) 

Suppose, for instance, a trench was unauthorizedly 
cut across a public road, whereby every member of 
the community who attempted to pass met with an 
obstruction. All are on the same footing, and the 
only remedy is by indictment. Any one, however, 
who suffered harm special to himself in attempting to 
pass by night, as, say from breaking his leg in falling 
into the trench, might recover damages. 

The right inherent in the individual to free enjoy- 
ment of the road is here contracted on grounds of 
public policy, with a view to prevent a multiplicity of 
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actions. If, on the other hand, we look to the enjoy- 
ment of property, using "property" in the sense of 
" objects owned by us," or to the enjoyment of rights 
to the security of the body from harm, or of the 
security of freedom of movement, we find the right 
much less contracted. A simple act of infringement 
on the orbit of enjoyment is generally all that is 
necessary to constitute an infringement of the right. 
In such cases no particular mental attitude in the 
offender is required to be shown, to entitle the com- 
plainant to redress. 

§ 134. In dealing with each separate class of right 
therefore, in this Part, it will be stated succinctly 
what constitutes a violation of it, i.e., such a violation 
as will entitle to redress, as this is all that is necessary 
to determine the limit of the right. 

§ 135. It only remains to refer to what is said in 
the preface, that, to avoid repetition, very few of the 
illustrations to be found in Part I. are repeated in 
Part II. Where, under any class of wrong, illustra- 
tions are wanting to show any of the various modes 
in which instrumentality operates to bring about 
wrongs of that class, reference should be made to the 
illustrations of such particular modes in Part. I. 

THE EIGHT OP IMMUNITY OF PERSON. 

§ 136. This involves— 

Security of the body from harm. 
Security to the body of freedom of movement. 
Security to the body of freedom from the abuse 
of legal process. 
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The security of the body from harm is violated — 

(a.) Whenever intrusion is made on the person of 
another (intentionally, rashly or by negli- 
gence) (battery), or 

(h.) When an attempt to so intrude is made with 
the present means of actually committing 
the intrusion (assault), or 

(c.) When a threat is made of an intention to 
intrude upon the person of another with the 
present apparent means of carrying out the 
threat, and any show of such intrusion is 
also made towards the same person at the 
time of or immediately following the threat 
(assault). (Bead v. Coker, 13 C. B. 860; 
Stephens v. Myers, 4 C. & P. 349, Tindal.)* 

§ 137. A person is said to intrude upon the person 
of another, when, without the consent"]* of that other, 
he strikes or pushes him, or by contact of his own 
person, or of some person or thing whom or which he 
directs, or of some person or thing for whom or which 
he is responsible, with the body of the other person, 
or which he so places that the other person may come 
in contact with it, he so strikes or pushes the other 
person or causes him to come in contact with what he 
has so placed, or to be otherwise prejudicially affected 
by it. 

§ 138. An attempt is said to be made when an act 



* The distinction between battery and assault has been indicated above, 
but ■will not be fui'ther noticed ; all such violence will be spoken of as 
included in the term assault. 

t Christopher son v. Bare, 11 Q. B. 477. As to what does not constitute 
consent, see §§ 10 and 11. 

l2 
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is done in furtherance of what is intended without 
actually effecting what is intended. 

The violation is styled a battery if it corresponds 
with the conditions of (a), and an assault if it corres- 
ponds with the conditions of (b) or (c). 

Illustrations of Intrusion on Person. 

A., without B.'s consent, cuts off B.'s hair. [Forde v. SMnuer, 
4 C. & P. 239.) 

A., without B.'s consent, throws water on B. {Pursell v. 
Horn, 3 N. & P. 564.) 

Here A. commits an assault in each case. 

A. rides after B. with a whip, threatening to beat him. 
{Martin v. Shopper, 3 C. & P. 373.) 

A. advances with hand uplifted towards B. with intent to 
strike him. 

C. in each case stops A. before A. can reach B. ; but the 
security of B.'s body is violated, and A. has committed an 
assault. 

A. exposes B. to infection from small pox (see p. 9, Bende- 
loic V. Worthy Union, 35 W. E. 168). If B. takes the small 
pox, A. has caused B. to be hurt by contact with something for 
which A. is responsible, and has intruded upon his person. 

§ 139. A threat of intriision may be made by 
words, or by gestures importing such threats, or by 
both. 

The intention to threaten may be negatived by the 
language accompanying a gesture. 

Illustrations. 

A., at fifty yards distance, threatens to knock down B. with 
a stick which he has in his hand. Here A. has not violated the 
security of B.'s person, as he is not near enough to carry out his 
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threat, or to appear to be able to carry it out. {Oobbeti v. Gray, 
4 Esch. 744.) 

If, however, A., in the same circumstances, then advances 
towards and pursues B., A. will have the apparent means of 
carrying out his threat, and will have committed an assault. 

A. presents an unloaded pistol at B., threatening to shoot 
him. Here, though A. had not the present means of carrying 
out his threat, he apparently had the means. He has as- 
saulted B. 

A., seeing B., laid his hand on his sword, saying, "If it was 
not assize time, I would not take such language from you." 
A. has not assaulted B. (TiibermUe v. Savage, 1 Mod. 3.) 

A. presents an imloaded pistol at B., saying, " I don't intend 
to shoot you." Here A.'s language may be held to negative 
the expression of an intent to shoot B. If so, he has not com- 
mitted an assault. {Blake v. Barnard, 9 C. & P. 628.) 

CA Intrusion hij rashness. — A. throws stones down a crowded 
street at his dog, knowing that he may hurt persons in the 
street. He strikes B. on the head and wounds him. He has 
assaulted B. and invaded B.'s right of immunity of person. 

£}) Intrusion hy negligence. — A., standing in a crowd in a street 
Xvith a stick in his hand, lifts it rapidly so that the end comes 
in contact with the head of B. behind him. Here A. has com- 
mitted an assault, for though he did not intend to hurt B,, B. 
was hurt by A.'s negligence, that is, his inadvertence to the 
probable consequence of his conduct. 

A., in the middle of the night, recollects that a gas jet in the 
dining room, which he was about to light when he was called 
away, was left turned on but unlighted, and that the servant 
going in the early morning with a lighted candle as usual to 
Hght the fire would explode the gas. But he does nothing. 
The gas is exploded, and the servant is hurt. 

A. is liable for the harm done to her, because he rashly 
continued in a course of instrumentality likely to result in harm 
to others. 
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§ 140. A man is not said to intrude upon the 
person of another when his conduct is not hostile or 
insulting, and the damage done is of such a character 
that it wou.ld not be resented by a person of ordinary 
sense and temper. 

lUiistrations. 

A. touches B. with a bona fide yiew of drawing his attention 
to a matter. 

A., for the purpose of making his way through a crowd, 
pushes B. gently. 

In these cases, A. has not committed an assault. [Coward v. 
Baddeley, 4 H. & N. 481 ; 28 L. J. Exch. 261.) 

A., for the purpose of making his way through a crowd, pushes 
B. with considerable violence. Here A. has assaulted B. {Cole 
V. Turner, 6 Mod. 149.) 

A., for the purpose of enabling 0. to pick B.'s pocket, touches 
B. and draws his attention away. Here A.'s act is hostile, and 
he has intentionally intruded on B.'s person. [Coward v. 
Baddeley, 4 H. & N. 481 ; 28 L. J. Exch. 261.) 

Illustrations of Intrusions through Personal Instruments and 
Things on a Third Person. 

Through an Irresponsible Instrument that has hecome dangerous. 

A. drives a waggon carelessly along the road, and takes it 
on to the side path. B. being on the side path and seeing the 
waggon coming along behind and near her on the path, urged 
by sudden terror, springs aside, and is injured by striking her 
face against the wall of a building. Here A.'s negligent con- 
duct has operated on B. by depriving her of self-control by 
surprise or sudden terror, and causing her to sustain an injury 
from her involuntary action. [Coulter y. American Hxjjress Co., 
6 Lans. 67.) 

A. leaves a cart and horse unattended in a crowded street. 
The passing by of a person startles the horse, and B. is run over. 
[Illidge v. Goodwin, 5 C. & P. 192.) 
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Through Hi'sjionsiMe Instruments and Dangerous Irresponsible Instruments. 

A. delivers a gun to B. for the purpose of its beiag used by 
C.'s son, representing that he may safely use it, he knowing 
that it is unsafe to use, and that the use of it entails risk of 
danger to life. 

B. on faith of A.'s false representation gives the gun to 0. to 
use. It bursts and damages 0. {Langridge v. Levy, 2 M. & W. 
530 ; 4 M. & W. 337.) 

Through a Dangerous Irresponsible Instrument and Intermediate Responsible 

Instruments. 

A. throws a lighted squib at a person in a crowd, which, 
tossed in self-defence by the person at whom it was thrown to 
another, and by him to others, at last puts out the plaintiff's 
eye. {Scott v. Shepherd, 2 Wm. Blackstone, 892.) 

§ 141. Harm to person is equally committed, ' 
though the intrusion on the complainant was intended 
to be exercised towards another person. ( Weaver v. 
Ward, Hob. 134; Hopper v. Eeeve, 7 Taunt. 698.) 

Illustration. 
A. intentionally hits at B., and in so doing unintentionally , 
strikes C. Here A. has assaulted 0. {James v. Camphell, 5 C. 
& P. 372.) 

§ 142. Secueity of Feeedom of Movement is vio- 
lated by a person who constrains another to move in a 
particular direction in which he is not legally bound 
to move, or to remain in a particular place, or within 
circumscribed boundaries within which he is not 
legally bound to remain, or prevents his moving freely 
in any direction in which it is lawful for him to move. 

§ 143. The obstruction of freedom of movement 
either by physical force or moral inducement when it 
is unlawful amounts to ^'wrongful rcdraint^'' 
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§ 144. When the unlawful obstruction is such that 
it prevents all freedom of movement beyond certain 
circumscribing limits, or except in some direction pre- 
scribed or permitted by the obstructor, the restraint 
amounts to " ivrongful confinements (Williams, J., in 
Bird V. Jones^ 7 Q. B. 743.) The action which may 
be brought to redress the wrong is called an action 
for false imprisonment, and the wrong itself in legal 
language is spoken of as False Imprisonment. 

Ilhistrations. 

A. prevents B., who is going along a road, from proceeding 
any further in the same direction. A. may be wrongfully re- 
straining B., but he is not wrongfully confining him, as B. is 
free to go in any other direction. [Bird v. Jones.) 

A. seizes B. and locks him up in a walled enclosure. If A. 
is without legal authority to do so, A. has wrongfully con- 
fined B. 

A., a constable, unlawfully prevents B. from leaving a room. 
A. Has wrongfully confined B. 

A., a constable, unlawfully accompanies B. wherever he goes, 
and B. is unable to move anywhere without A.'s permission. 

A. has wrongfully confined B. 

A., a constable, has B. in his lawful custody. He prevents 

B. from going home and takes him off to a magistrate. B. is 
under A.'s lawful control as to his movements, and A. has not 
wrongfully restrained or confined B., or invaded B.'s right to 
freedom of movement. 

A. is the guardian of an infant, B., and prevents B. from 
going beyond the precincts of A.'s house. A. has not wrong- 
fully confined or restrained B., or invaded B.'s right to freedom 
of movement. 

A constable, without legal authority, but with a show of 
authority, accompanies B. and follows him wherever he goes. 
He does not, however, interfere with B.'s freedom of movement. 
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He has not wrongfully confined or restrained B., and lias not 
invaded B.'s right to freedom of movement. 

A., a constable, without legal authority, approaches B. and says 
to him, " I have a writ against you, you are my prisoner." B. 
turns and goes along with A. A. has wrongfully confined B. 
and invaded his right to freedom of movement. 

A., without legal authority, prevents B. from leaving his 
room. This is wrongful confinement, and an invasion of B.'s 
right to freedom of movement. 

§ 145. Wrongful confinement in the name of the 
law under unauthorized and wrongful process is the 
most usual form in which the violation of the right 
comes in question. It is therefore necessary to take a 
survey of the circumstances in which the right may 
be violated in this particular way, and of the officers 
and other persons to whom the wrong, when it takes 
this form, may be traceable. 

This is a class of wrong in which the right of 
immunity of person appears no longer absolute. The 
acts done are done under colour at least of legal 
authority, and in almost all instances are, in their 
inception, legal, or mistakenly believed to be legal. 
The persons doing them are held responsible only 
when, as the law supposes, it may reasonably be 
inferred that they either knew, or would, if they had 
not been negligent, have known they were doing what 
the law did not sanction. But they are only held 
responsible in cases in which they have this actual or 
attributed knowledge. 

It would seem, however, that in many cases where 
officers are concerned, a knowledge is attributed to 
them far beyond what they may reasonably be expected 
to have. 
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§ 146. Confinement in the name of the law, under 
process, is unauthorized and wrongful on the part of 
the officers and persons named below, in the following 
cases : — - 

Wrong on the part of the judge : 

(1.) Where the Court had not jurisdiction over the 
cause, or 

(2.) Where it had exceeded its jurisdiction. 

Knowledge of the absence or excess of jurisdiction 
is attributed to the judge. 

Illustrations. 

(1.) A. was guilty of contempt (not committed in tlie face of 
tlie Court) of tlie County Court, of wliicli B. is judge. Process 
for punisliing such contempt, not committed in the face of the 
Court, prior to 19 & 20 Vict. o. 108, should have been issued 
by another County Court. B., by mistake, directed the arrest 
of A. B. had no jurisdiction over the cause, and his act was 
wrongful. {Houlden v. Smith, 14 Q. B. 841.) 

(2.) A., a justice of the peace, fined B. under the Grame 
Laws. The fine was not paid. A. should then have levied on 
goods. But instead of this he sent B. to jail. A. had exceeded 
his jurisdiction and his act was wrongful. (_ffi7/v. Bateman, 
2 Str. 710.) 

Exception : Confinement arising out of a mistake as 
to jurisdiction, is not wrongful in a case in which the 
question of the jurisdiction depends on some matter 
of fact not brought to the notice of the judge, and 
unknown to him ; as the person injuriously affected 
is bound to bring it to notice at the time of the 
inquiry. In such cases the judge has no knowledge 
that he has not jurisdiction, nor can he, by the 
utmost diligence, ascertain the fact upon which the 
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absence of jurisdiction depends. No such knowledge 
can therefore be attributed to him. 

Illustration. 

A., a magistrate in India, who had not jurisdiction over 
European bom British subjects, ordered the arrest of B., who 
was a European born British subject and adjudicated on a 
charge against him. It was not brought to A.'s notice that B. 
was a European born British subject, and A. had no knowledge 
that he was so. The act of A. was not wrongful. {Calder v. 
Salkett, 3 Moo. P. C. 0. 28 ; and see, as embodying the same 
principle, Filie v. Carter, 3 Bing. 78.) 

Wrong on the part of the clerk : 

Knowledge rendering him responsible is attributed 
to the clerk in the following instances : — 

(3.) When the writ shows on its face that the whole 
cause was beyond the jurisdiction of the judge. 

(4.) Where arrest is made on a writ defective in 
form. 

(5.) When the writ, though regular on its face, was 
issued without orders of the Court, in cases in which 
such orders of the Court are first required to be given. 

Illustration of 5. 

A., the clerk in an inferior Court for the recovery of small 
debts, in which, before granting execution, the judge had to be 
satisfied that there had been default in paying the instalments 
as ordered by the judgment, issued a writ against B. without 
the intervention of the Court. A.'s act, followed by the arrest 
of B., was unauthorized and wrongful. {Andrews v. Marris, 

1 a B. 3.) 

. (6.) Actual knowledge is required to be shown to 
render the clerk responsible in a case in which, though 
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the particular act was in excess of the jurisdiction, the 
proceeding in its nature was within it. 

Illustration. 

A., a clerk in a County Court, signed and issued a warrant of 
commitment of B. for thirty days, after a certain date, in default 
of his obeying the order of the Court, which, though it had 
general jurisdiction over the matter, had not jurisdiction to 
issue the order of commitment in such terms ; but of this A. 
was ignorant. Had he been aware of it, he would have been 
liable. {Beics v. Rijleij, 11 C. B. 434.) 

Wrong on the part of the officer : 

(7.) When the warrant is lawful, but a person not 
named in the warrant is arrested ( Oxley v. Flower, Selw. 
N. P. 874); and this even though the person so 
arrested is the person wanted under the warrant, 
unless he goes by either name. 

(8.) When the warrant is lawful, but a person not 
intended by the warrant but bearing the same name 
is arrested. 

Illustration of 8. 

A., an officer, asks a person whom he suspects of being the 
one named in the warrant, if his name is B. He says "yes." 
As the name corresponds with that in the warrant, he is taken 
into custody, but is not the person intended. 

If the person arrested has misled the officer, and 
induced him to suppose he is the right person, the 
officer is deceived into doing a wrong, and is the mere 
instrument of the arrested person, who is the author 
of his own wrong. The officer in such case is not 
liable for the arrest. [Dunston v. Pater son, 2 C. B. 
N. S. 495 ; Price v. Harwood, 3 Camp. 108.) 
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(9.) Wlien the warrant is lawful, and the right per- 
son is arrested, but when the arrest takes place beyond 
the precincts named in the writ. 

(10.) If, though the proceedings are otherwise 
regular, the officer abuses his authority by violent or 
oppressive acts towards the person arrested. [Duke of 
Brunsivick v. Slowman, 8 C. B. 331.) 

(11.) If, though the proceedings are otherwise 
regular, detention is continued beyond the date 
named for the return of the warrant, or for an un- 
reasonable time. 

(12.) If (the wi'it under which detention has taken 
place being invalid) detention is continued under 
other writs. 

Note that detention under other writs may be law- 
fully continued if the writ on which the arrest took 
place were valid. [Collins v. Yewens, 10 Ad. & E. 570.) 

(13.) In case of an "escape," the conduct of the 
officer is unauthorized and wrongful if on the same 
writ he re-arrests after expiry of the term within 
which the writ is returnable, though the escape was 
without his consent: that is to say, his authority under 
the writ to make the arrest of the person indicated, 
and hold him in custody, extends at farthest only to 
the date fixed for return of the warrant. 

The "escape" of a debtor included his being at 
large for ever so short a period before or after the 
return of the writ. But now, by 32 & 33 Vict. c. 62, 
the officer must at once discharge the debtor, if he 
supplies the certificate of payment allowed by that 
statute. 

(14.) In the case of void writs, if arrest is made when 
the fact that the writ is void appears on the face of it. 
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§ 147. A writ is said to be void on the face of it : 
(1.) If the whole proceeding in which it was issued 
was beyond the jurisdiction of the Court (the case 
of The Marshalsea, 10 Coke, 68 B.), as being in matters 
coram non judice, as follows : — 

(a.) In which the Court has no authority to act; 
{b.) Of which the Court can only take cognizance 
after complaint or information from others 
which has not yet been made or given ; 
(c.) In which the Court has no cognizance of the 
person or class of persons against whom its 
process is obtained ; 
{d.) Concerned with persons, things, or circum- 
stances outside the local limits of the 
Court's jurisdiction. 
(2.) If it was materially defective in language. 
(3.) When the Court having jurisdiction in the 
cause exercises jurisdiction through an unauthorized 
process, which, therefore, it had not jurisdiction to issue. 

§ 148. The principle on which the liability of 
officers of Courts (including clerks) rests, is that a 
man who harms another should be answerable when 
he is not a mere instrument. (See § 20.) In the 
hurry and lu-gency of his duties he may not always be 
able to discriminate between legal and illegal orders, 
but he is expected to know whether any matter in 
which he is called upon to exercise his functions was 
or was not within the general cognizance of the Court. 
If it was not, and he knew it, and yet acted to the 
prejudice of others, he is liable. The only question is, 
as already noticed, whether, except in very rare cases, 
knowledge to even this extent can properly be attri- 
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buted to tlie stamp of men employed as bailiffs or 
constables. 

§ 149. A writ is said to be " voidable " (/. c, liable 
to be set aside for error), but not "void," where the 
Court had jurisdiction to issue it, but only in certain 
circumstances, but has issued it in an irregular manner, 
not in those circumstances. 

§ 150. If the writ does not on its face indicate its 
invalidity, or is voidable, the act of the officer in exe- 
cuting it is not wrongful, i.e., he is a mere instrument, 
and the wrong is traced back through him to the judge. 

Illustration. 
A., a justice of the peace, exercising jurisdiction under the 
game laws, fined B. for an offence against them. B. was 
unable to pay the fine. A.'s proper course then was to levy the 
penalty on his goods. If the penalty were not so recovered, 
A. had jurisdiction to commit B. to prison, but an attempt to 
levy the penalty should first have been made. A., however, 
committed him to prison at once, by C, a constable. On action 
brought against A. and 0., A. was held liable, but not C, as the 
judge had authority to commit in certain circumstances, and 0. 
could not be supposed to know — what the writ did not say — 
that the authority to commit had not arisen out of the circum- 
stances in the particidar case in which the writ was issued. 
{Rill V. Bate7nan, 2 Str. 710.) 

§ 151. Where there is liability on the part of any 
of the aforenamed persons, either one may be liable 
singly or with one or both of the others according to 
the nature of the case. 

§ 162. Further : in the case of attorney and client, 
the arrest or confinement may be unauthorized and 
wrongful on the part of either or both. 
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Attorney and client, for instance, act wrongfully, 
and are liable in the following cases. 

In a matter in which (the act of the judge being 
unauthorized and wrong and he being prima facie 
liable) the attorney takes a part after issue of process 
in its execution. 

Illustration. 

A debt being due to one Jenny Braham by Joseph Barker, 
and Barker dying, Jenny Braham sued the widow as adminis- 
tratrix. Judgment was given for the plaintiff on 31st January, 
1769. On the 1st February, a writ was taken out to levy the 
amount of debt and costs on the goods of Joseph Barker, and 
after certain debts had been paid from the proceeds of the levy, 
and the balance to Jenny Braham, 102/. 18s. Id. remained still 
due to her, for which the plaintiff's attorney procured a writ 
against Mrs. Barker, directing the sheriff to arrest her for the 
residue of the debt and damages. No such writ could properly 
issue unless it were shown that Mrs. Barker had made away 
with, or was otherwise accountable for, the disappearance of any 
portion of her husband's estate. Norwood, the attorney, him- 
self delivered the process to the bailiff, and directed him to 
execute it immediately. Whereupon Mrs. Barker was arrested. 
The attorney was held liable. {Barker v. Braham, 2 W. Bl. 
866.) The attorney cannot be regarded as the mere innocent 
instrument of the party, than whom he has presumably a far 
higher degree of legal knowledge. 



Also where the writ is issued through the mis- 
conduct of the attorney, or through a material 
misrepresentation on his part (though not fraudu- 
lent), or through mistake. 

Whether the judge would also be liable depends on 
principles already stated. 
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§ 153. When the writ is void it need not be 
quashed to enable the action to be brought. 

If it be voidable, however, the writ must be first 
quashed. 

Samples of Void Writ Cases. 

A. obtains judgment against B. B. discharges the amount 
against him. The judgment is no longer of effect. A. knowing 
that the judgment is discharged obtains a warrant of arrest 
against B. 

B. can bring his action at once. {Dei/o v. Van Valkenhurgh, 
5 Hill, 242, N. T., quoted in Big. El. of Torts, 149.) 

In a suit by A. against B., in which the judgment was for 
less than 20/., a writ of arrest in execution was issued by the 
Court, and B. was arrested. The law admitted then of the 
issue of such a writ on a judgment for more, but not for less, 
than 20/. The writ was void, and B. could bring his action 
at once. {Brooks r. Eodgkin&on, 4 H. & N. 712 ; 29 L. J. 
Exch. 93.) 

§ 154. Arrests without warrant. This mode of 
arrest is only lawful in criminal cases. 

Arrest may be made of the offender by anyone on 
the spot on all occasions of breach of the peace, whether 
the offence amount to a crime or a misdemeanour. 
{Derecourt v. Corbishley, 5 El. & Bl. 188 ; 24 L. J. Q. B. 
313.) But it may not be made after the breach of the 
peace has ceased, or in the case of a constable making 
the arrest it may only be made immediately after. 
{Reg. V. Light, Dears. & B. C. C. 232 ; 27 L. J. M. C. 1.) 

As to what does and what does not amount to a 
breach of the peace, see pp. 136, 137, Add. on Torts, 
ed. of 1879, and the apparently unaccordant cases 
there quoted, some of which are briefly given below. 

Consternation or disturbance of the public mind by 
the conduct in question appears to be the true test of 
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whether it amounts to a breach of the peace. In the 
first and foiirth of the instances it will be seen that 
this test was satisfied. 

Illustrations. 

A., and B., his wife, made a great distiirbance before C.'s 
shop, abusing B. about an oyercharge, gathering a great crowd 
about the place, and refusing to desist when requested. A. and 
B. committed a breach of the peace. [Cohen t. Hiiskisson, 2 
M. & W. 482.) 

A. came into B.'s house without leave, and refused to quit 
when requested. B. had to use force to remove him. A. did 
not commit a breach of the peace. [Reece v. Taylor, 4 N. & M. 
469.) 

A. entered B.'s house to demand payment of a debt. An 
altercation ensued, and B. told A. to leave the house, which A. 
refused to do unless he was paid. A. did not commit a breach 
of the peace. {Green v. Bart ram, 4 C. & P. 308.) 

A. came into a public-house and made so great a noise and 
disturbance as to alarm the neighbom-hood. This amounted to 
a breach of the peace. {Hoicell v. Jackson, 6 C. & P. 723.) 

B. is making a distm-bance in the night-time, from which 

A. suffers annoyance in his premises. He asks B. to desist. B. 
refuses to do so. A. goes to arrest him, perceiving which, 

B. takes to his heels. A. pursues and arrests B. A. is liable 
to B., as the breach of the peace had ceased. [Baijnes v. 
Breicster, 2 Q. B. 375 ; see Grant v. Moser, 12 L. J. C. P. 146.) 

The rule does not, however, apply to affrays where 
there is a probability of a renewal of the disturbance. 

Illustration. 

B. comes into A.'s shop in A.'s absence, and an affray takes 
place between B. and 0. (A.'s servant), of which B. is the 
caiise. A. comes in and requests B. to leave. He refuses, but 
discontinues the disturbance. A. gives B. in charge, and in 
doing so commits no wrong, though the affray had ceased for 
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the time being, as there was a probability of its recommencing 
{Timothy v. Simpson, 1 Cromp. M. & E. 757; and Price v. 
Seeley, 10 CI. & Fin. 39.) 

§ 155. An officer may arrest where what is being 
done is very likely to lead to a breach of the peace if 
persisted in. 

Illustration. 

A. keeps on ringing the bell at B.'s house. This is calculated 
to provoke B. to commit a breach of the peace. C, a constable, 
■who witnesses this, may arrest A. (See Grant v. Moser, 12 
L. J. C. P. 146.) 

''A notorious cheat" and ''a suspicious night- 
walker " may also be arrested without warrant ; but 
with these exceptions, and those of cases in which 
there is statutory authority for arrest without warrant, 
a warrant is necessary to legalize arrest for a mis- 
demeanour. 

When there is probable ground for suspicion that 
a person has committed a felony, an officer may law- 
fully arrest the party suspected, though, as it turns 
out, no felony has been committed. 

Illustration. 

A., a constable, believes on probable cause that B. is guilty of 
receiving stolen goods or aiding in the concealment of them. 
He arrests and detains B. until he can apply for a warrant. 
The warrant is ultimately refused and B. is discharged. A. is 
not liable. (See Samuel v. Payne, Dougl. 358, and other cases 
at p. 431, Vol. IV., Petersdorff.) 

By "probable ground" is meant such strong ground 
for beKef as would induce such belief in the mind of a 
cautious, i.e., prudent, man. 

m2 
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Illustration. 
A., a consta'ble, was passing along the higkway. B.'s servant 
was driving a cart, which was stopped by C, who, pointing to 
the traces of the harness, observed to A., " These are my traces, 
which were stolen at the peace rejoicing last year." A. sent 
for B., and asked him how he came by the traces. B. replied 
that he saw a stranger pick them up and he bought them of 
him for a shilling. A. arrested B. and took him before a magis- 
trate, who discharged him. A. had known B. as a respectable 
householder for 20 years, and what occurred was not held to 
afford any probable cause for A.'s belief. A. was held liable to 
B. {Sogg v. Ward, 3 H. & N. 417.) 

The truth of the facts is for the jury. "Whether 
they shoAv probable cause for the belief on which the 
arrest took place is for the judge. (Panton v. Williams, 
2 Q. B. 169, Exch. Ch. ; Lister v. Ferryman, L. R. 4 H. 
L. 521.) 

Private persons are not justified in arresting for a 
felony without warrant, unless the felony charged has 
been actually committed (though, as it may turn out, 
not by the person arrested) ; and there was reasonable 
ground for suspecting the person arrested. [Allen v. 
Wright, 8 C. & P. 522.) 

§ 156. Violation of the right of immunity of person 
by intrusion on the person of a man, is justified when 
the object of the person intruding is to recover pro- 
perty belonging to him or his employer, wrongfully 
detained by the person upon whom the intrusion is 
made, but under the same proviso as that stated in 
Part I., Chapter I., § 9. Such conduct is, in this case, 
regarded as a defence against the continual trespass of 
the wrongful detainer. [Blades v. Higgs, 10 C. B. N. S. 
501 ; 34 L. J. C. P. 287.) 
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SECURITY TO THE BODY FROM THE ABUSE OF LEGAL 
PROCESS. 

§ 157. (1.) This security is violated by putting the 
criminal law in force against any person maliciously 
and mthout reasonable and probable cause, and thus 
using it as an instrument for restraining freedom of 
movement, or for causing annoyance or loss of repu- 
tation. 

The invasion of the right of person by the violation 
of this secmity is termed " malicious prosecution^ * 

Illustrations. 

A. is on tad terms with B. and D. D. is attacked and 
wounded by someone unknown. A. obtains information upon 
which he has good ground for behoving that it was B. who 
attacked and wounded D. He procures the arrest and prosecu- 
tion of B. on the charge of wounding D., being moved to it not 
by the desire to vindicate justice, but purely out of iU-feeling to 
B. The charge is not proved. 

B. brings an action against A. for mahcious prosecution. A. 
shows that he had good and reasonable ground for the behef on 
which he acted. The wrong has not been committed. (See 
Arbuclde v. Taylor, 3 Dow, 160.) 

A., on mere rumour, believing B. to be guilty of the murder 
of 0., falsely charges him with it. Unless from the evidence 
the jury find that A. entertained, and was actuated by, malice 
towards B., A. cannot be found to have committed the wrong. 
(See Farmer v. Darling, 4 Burr. 1971.) 

A., knowiag that he has no ground for charging B. with the 
murder of C, has hhn prosecuted for the murder. Here there 
is not only absence of " reasonable and probable cause," but 
knowledge of the absence of it, and this is some evidence of 

* " Malidously " means " with actual malice," -wliicli must be proved 
as a fact, and passed upon by tie jury, and cannot be inferred from mere 
want of probable cause, as a matter of law. 
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malice, upon which. A. may be found to have committed the 
wrong. (See Haddrick v. .ffes/op, 12 Q. B. 267 ; 17 L. J. Q. B. 
313.) 

(2.) Whether the facts alleged — to show that the 
cause for the prosecution was reasonable and probable 
— actually existed, and whether there was malice, are 
questions of fact for the jury. Whether the cause was 
reasonable and probable is for the judge. {Panton v. 
Williams, 2 Q. B. 169, Exch. Ch.) 

(3.) By reasonable and probable cause is meant 
such cause as might reasonably be expected to have 
produced on the mind of the defendant a hona fide 
belief in the truth of the charge. 

Illustrations to (2) and (3). 

A. went into the shop of B., and ordered five shillings' worth 
of paper, directing that the bill should be sent in to H. The 
bill was sent in at once to H., who refused to pay. B. knew 
A. to be insolvent. He delayed, however, taking any proceed- 
ings against A. for three months, when, finding on further 
application to H., that H. would not pay, he charged A. with 
obtaining money under false pretences. 

The jury found that when B. charged A. with obtaining 
money under false pretences, B. did not beheve that A. had 
intended to defraud B. of the price of the paper. It was there- 
fore held by the judge that there was an absence of reasonable 
and probable cause. {Williams v. Banks, 1 F. & F. 557.) 

§ 158. Putting the law in force includes not merely 
the initiation of proceedings, but also the following up 
of proceedings initiated by another. 

Illustration. 

A., the judge of a county court, believing the perjured evi- 
dence of B. in an action against B. by C, committed 0. for trial 
for perjury, and bound over B. to prosecute. B. did so, but un- 
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successfully, and 0. brought an action for malicious prosecution 
against B. It was held that he was entitled to do so, as, though 
B. did not initiate the proceedings, he followed them up. 
{FUzJohn T. Macldnder, 30 L. J. C. P. 264 ; 9 C. B. N. S. 516.) 

§ 159. Where the prosecution alleged to be malicious 
has taken place on a charge of a suspicion only of the 
offence charged, circumstances which would reasonably 
induce such a suspicion in the mind of a cautious 
person will be sufficient to show the existence of 
reasonable and probable cause. 

§ 160. When the jH'osecution alleged in the action 
to be malicious has taken place on a charge stating actual 
knowledge of criminating circumstances on the part of 
the defendant in the action, who made the charge, 
there would not be reasonable and probable cause for 
the charge, unless there existed in fact the knowledge 
on which the charge was founded. 



■^to^ 



§ 161. The prosecution of a civil action by one 
person against another, however maliciously, is not 
within the wrong. 
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CHAPTER II. 

INJURIES IN RESPECT OF RIGHTS OF REPUTATION. 

§ 162. In this section I confine myself to the 
treatment of the subject as it concerns the civil injury 
for which damages can be had in an action. The 
criminal liability rests on diiferent foundations. A 
criminal injury to reputation is an offence punishable 
by the State, and not a "tort," which term includes, 
as already explained, only private injuries. 

A person has only a right to his character as it 
actually is. 

The right of reputation, therefore, of a person 
involves the security of his character from being 
falsely assailed. 

The maxim, "The greater the truth, the greater 
the libel," is no longer applicable to any but criminal 
cases, in which the truth is only a justification, pro- 
vided that it is also shown that the publication was 
for the public good. The criminal law views the 
matter from the standpoint of the Queen's peace, of a 
breach of which the libel is frequently all the more 
likely to be provocative in proportion to its truth. 

If a person makes, regarding another, a statement 
which tends to damage the reputation of that other, 
and expose him to public hatred, contempt, and ridi- 



INJURIES IN RESPECT OF EIGHTS OF REPUTATION. 169 

cule, he is said to make a defamatory statement 
regarding that other. 

Defamatory statements do not invade the right of 
reputation unless they are false, and unless they are 
published or communicated to some person other than 
the person of whom the statement is made. 

The defamatory character of a statement regarding 
him is ordinarily all that the plaintiff has to set forth 
to entitle him to redress. The usual course is to 
allege that the words were spoken falsely and mali- 
ciously ; but this is unnecessary, as the burden of proof 
is on the defendant to show that the words were not 
false. As to the expression "maliciously," "malice" is 
said to be required in actions for defamation, but this 
requirement is little more than a fiction. If the state- 
ment is false and defamatory, malice, styled "Malice 
in Law," is presumed, i.e., it is not required to be 
proved, but its existence, deduced from the false and 
defamatory natiu-e of the statement, is taken for 
granted. The malice required is the mere conscious 
violation of a right without just cause or excuse, which 
is sufficiently presumable from the false and defamatory 
nature of the statement. The malice in such cases 
may not be denied by the defendant, but he may, in 
certain cases to be mentioned further on, plead justifi- 
cation of his conduct and exemption from liability 
under certain statutory provisions, in some of which, 
however, the exemption is only contingent on the 
plaintifE not proving " actual malice." 

Defamatory statements are oral or written. 

In written statements are included such statements 
as are made in printing, writing, painting, drawing, 
engraving, or in any way in which imputation can be 
conveyed other than by word of mouth. 
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Oral defamatory statements, though they may fulfil 
the other necessary conditions, do not inyade the right 
of reputation, unless they are shown to have been 
followed by bodily or pecuniary damage, naturally 
resulting from the statement, to the person defamed, 
or unless (no such damage being shown) they convey 
the imputation — 

[a.) Of an indictable offence which involves moral 
turpitude, or will subject the person defamed 
to an infamous punishment ; or 
{p.) Of the being presently subject to a loathsome 

or contagious disease ; or 
(c.) Of dishonesty, misconduct, ignorance, or inca- 
pacity, or other disqualification of a person 
in the discharge of an office, public or private, 
and, in the case of a clergyman, such miscon- 
duct as tends to injure him in his professional 
character; or 
(d.) Of unchastity in a woman (by the Slander 

of Women Act, 1891). 
In the case of the defamed person being a trades- 
man, professional man, or public ofi&cer, if no bodily 
or pecuniary damage be shown, he must have been in 
the exercise of his trade, profession, or office, at the 
time of the statement. 

Illustrations. 

A. says to B., in the presence of C, D. and E., " I am 
thoroughly convinced that you are guilty of the death of F., 
and rather than you should go without a hangman, I will hang 
you." Here A. imputes to B. the murder of F. The words 
impute a crime involving moral tm'pitude. If the words are 
false, A. has invaded B.'s right of reputation. {Peake v. Oldham, 
Cowp. 275.) 
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A. saj-s of B., in tlie presence of C, D., and E., " B. is a com- 
mon prostitute, and I will prove it. She was hired to swear a 
child on me. She had a child hefore this when she went to 
Canada. She would come damned nigh going to the State 
prison." 

Unless special damage were shown, A. would not, as the law 
till lately stood, have invaded B.'s right of reputation, because, 
though the words impute the offence of being a disorderly 
character, viz., a prostitute (which is a punishable offence and 
involves moral turpitude), they do not convey a charge of an 
offence which is indictable ; nor do the words impute an offence 
which would subject the party to an infamous punishment. 
{Broolicr v. Coffin, 77 Big. L. 0. ; 4 Johns. 188 ; Sup. Com-t, N. T. 
1809.) But now, under the Slander of Women Act, 1891, the 
imputation of want of chastity in B. is actionable. 

A. is a clerk in an ■ incorporated gas company. B., in the 
presence of C, D., and E., addresses A. as follows : " You are a 
fellow, a disgrace to the town, unfit to hold your situation for 
your conduct with whores. I will have you in the Argus. You 
have bought up all the copies of the Argus, knowing you were 
exposed. You may drown yourself, for you are not fit to live, 
and a disgrace to the situation you hold.'' 

As the imputation is of looseness with women, and is not con- 
nected with any disqualification for the duties of A.'s ofiice, B. 
has not invaded A.'s right of reputation, unless damage followed 
as a consequence of the imputation being made. {Lumhy v. 
AlMay, 1 Tyrwh. 217 ; 1 Cr. & J. 301.) 

A. says of B., a schoolmistress, in presence of D., E., and P., 
" B. made a wilful false statement to the school visitors about 
the number of children daily attending." 

Here, as the imputation is one which imputes misconduct to 
B. in the management of her office, if the statement is false A. 
has invaded B.'s right of reputation. 

A. says of a practising physician, B., in the presence of 0., 
" He is a quack." " He is a mountebank." " He has killed a 
patient through ignorance of the first principles of his profes- 
sion." (See Add., 6th ed. p. 173.) 
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A., in the presence of C, says of B., a master mariner in com- 
mand of a vessel, " He was frequently drunk, and in that state 
had to be carried on board his vessel." {Irwin v. Brandicood, 
2 H. & 0. 960 ; 33 L. J. Exch. 257.) 

Here there is in each case an imputation of misconduct, 
ignorance or incapacity in a profession or office, and, if it be 
false, the right of reputation is invaded. 

A. says of a clergyman, B., in office or employment, in the 
presence of 0., D., and E., "B. was drunk in church." Or, 
" He preaches false doctrines." Or, " His conduct is loose with 
women," 

A. has invaded B.'s right of reputation in either of these im- 
putations, if they are false, because each conveys a charge of 
misconduct tending to injure him in his professional character. 

A., in writing to C, defames B. by falsely describing him as 
" A swindler " {J' Anson v. Stuart, 1 T. R. 748) ; or as " Stinking 
of brimstone and having the itch " ( Villiers v. Mometeij, 2 "Wils. 
403) ; or as " A person in whose hands I would not trust five 
pounds of my private property " [Cheese v. Scales, 10 M. & W. 
488; 12L. J. Exch. 13). 

Though these expressions do not convey any of the kinds of 
imputations set out in {a), (b) and (c), p. 170, and may not 
have been followed by special damage, yet, being written and 
published, and being false, and such that they expose B. to 
public hatred, contempt and ridicule, they invade the right of 
reputation. 

Whenever conduct is slanderous or libellous it is no 
excuse that the defendant was merely a repeater, or 
printer and publisher of it, and not the originator. If 
the damage arise simply from the repetition, the 
repeater will be liable, unless he can show that the 
words spoken which he repeated were true, excejDt 
where the communication of the originator is such 
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that the person communicated with is under a moral 
duty to repeat it.* {Derri] v. Handley, 16 L. T. N. S. 
Q. B. 263.) 

Privileged Statements. 

§ 163. Privileged statements are statements for 
which there is legal excuse. 

Defamatory statements are regarded as having a 
legal excuse and do not invade the right of reputation 
in the following cases : — 

(«.) When they are made in the belief in good 
faith that the matter was true, and in dis- 
charge of some public or private duty, or for 
the protection of the interests of the pei'son 
making them. 

(h.) If, though not made in good faith, they were 
made in the course of a judicial inquiry, and 
were pertinent to the inquiry, or in answer 
to questions which were allowed to be put, 
and which the person making the statement 
was compelled to answer. 

(c.) If, though scandalous and malicious, they were 
made by counsel in the case, in the advocacy 
of the case."!" (^Munster v. Lamb^ 11 Q. B. D. 

* It is not necessary here to notice whether the originator would be 
Uahle ia any and what case as well as the repeater. That depends on the 
general rules of liability. 

t This privilege is one the reasonableness of which is not at first sight 
apparent. To casual enquirers the questions will possibly suggest them- 
selves : May not an advocate keep his language within bounds without 
prejudice to the cause he is advocating ? And if he may assail the 
character of anyone in Court, why may he not with equal impunity lay about 
him with a stick, or bespatter the audience with ink ? The answer given 
is, that an advocate cannot make the best of his client's cause if he has to 
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588 ; 52 L. J. Q. B. 726 ; and see Big., p. 97, 
El. of Torts.) Suitors, prosecutors, and wit- 
nesses have the same protection, however 
false, malicious, or irrelevant the statement 
may be. 

(d.) If, though slanderous and malicious, they were 
made by a judge or other officer exer- 
cising judicial functions in a matter before 
him within his jurisdiction (whether the 
words were or were not material or relevant 
to this matter). (Scott v. Stansfield, L. E. 
3 Exch. 220 ; 37 L. J. Exch. 155.) 

(e.) If forming part of a fair and accurate report of 
proceedings publicly heard before a court 
exercising judicial authority, the publication 
being contemporaneous with the proceedings. 
(51 & 52 Vict. c. 64.) 
This includes preliminary proceedings before 
magistrates as to matters over which they have 
jurisdiction. (Leivis v. Levy, E. B. & E. 537.) 

(/.) If they be fair and accurate reports of pro- 
ceedings of public concern, the publication 
of which is for the public benefit, taking 
place at — 

[a.) Public meetings, or 

(b.) At any meeting to which the public or 
newspaper reporters were admitted, of 

pick and choose Ms utterances, trammelled -with a constant apprehension 
that some inoautious remark may reader him liable to an action. 

The privilege ought certainly not to be extended, but as it now 
exists, though in some cases it presents considerable inconvenience, it is 
based upon sound policy, and the abolition of it might, perhaps, be attended 
with far greater evils than its continued existence under the control of the 
Court is likely to entail. 
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a vestry town council; school board; 
board of guardians ; board or local au- 
thority formed or constituted by Act of 
Parliament ; or of a committee appointed 
by any of the above-mentioned bodies ; 
or of commissioners authorized to act by 
letters patent, Acts of Parliament, war- 
rant under royal sign manual, or other 
lawful warrant or authority ; select com- 
mittee of either House of Parliament; 
justices of the peace in quarter sessions 
assembled for administrative or delibe- 
rative purposes. 
The publication at the request of any government 
office or department, officer of state, commissioner of 
police, or chief constable, of any notice or report 
issued by them for the information of the public, is also 
now privileged (51 & 52 Vict. c. 64), unless the notice 
or report is proved to have been published or made 
maliciously, that is, with "actual malice." (See § 41.) 
The privilege allowed under 51 & 52 Vict. c. 64, 
does not include cases in which the defendant has, 
though requested to do so, refused or neglected to 
insert a reasonable letter or statement by way of ex- 
planation or contradiction. 

Privileges already existing are not intended to be 
limited or abridged, nor is the publication of matter 
intended to be protected which is not of public con- 
cern, and the publication of which is not for the 
public benefit. 

"Public meeting" is defined to be any meeting 
bond fide and lawfully held for a lawful purpose, and 
for the furtherance or discussion of any matter of 
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public concern, whether the admission thereto be 
general or restricted. 

The legal excuse accorded by '' privilege " does not 
extend to the publication of blasphemous or indecent 
matter. 

Illustrations of Privilege. 

(ff.) A., tlie tenant of a farm, required some repairs to be done 
at the farm house, and B., the agent of the landlord in whose 
employment 0. was, directed C. to do the work. C. did it, but 
in a negligent manner, and during the progress of it got drunk, 
and some circumstances occurred which induced A. to believe 
that 0. had broken open his cellar door and obtained access to 
bis cider. 

A., two days afterwards, met C. in the presence of D., a fellow 
workman of C, and charged him with having broken open his 
cellar door, and with having got drunk and spoiled the work. 

The conduct of A. here falls under privileged communica- 
tion («), as he lionaficle believed the truth of the imputation, and 
made it in discharge of the private duty of admonishing B. for 
the negligent character of the work done on the premises, and 
with a view to the protection of his own interests. The pre- 
sence of D. on the occasion does not take the case out of the 
exception. 

[a.) In the same case, on the same day, but later, A. being 
questioned by D. on the matter, told D., in the absence of C, 
that he was confident that 0. had broken open the door. 

Here the conditions of privileged communication (a) are 
wanting, and the statement, unless it is shown to be true, 
invades the right of 0. in his reputation. 

{a.) In the same case on the same day, but later still, A. met 
B. and complained to him that C. had been negligent in his 
work, had got drunk, and, he thought, had broken open his 
cellar door. 

Here A., as be believed that C. had done as he complained, 
was acting in the discharge of a private duty, and in the pro- 
tection of his own interests in complaining of C. to B., the agent 
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of the landlord in whose employment 0. was, and by whom he 
had been directed to do the work. 

A.'s complaint to B. was therefore within the privileged com- 
munication (a), and did not invade C.'s right. {Toogood v. 
Sp!/ring, 1 C. M. & R. 193.) 

(i.) A. took his oath in a Court of justice of certain matters 
to bind B. to his good behaviour. B. thereupon said falsely and 
maliciously, intending to scandalise the plaintiff, " There is not 
a word of truth in that affidavit, and I will prove it by forty 
witnesses." 

This statement comes within the exception of privileged com- 
munication {h), because the answer which B. made to the affi- 
davit was spoken in defence of himself, in a judicial inquiry, and 
was pertinent to the inquiiy. (Case referred to by Lord Mans- 
field in the course of the trial of Astlcij v. Young, 2 Burr. 807.) 

(h.) In a Court of justice. A., being a party in a suit between 
him and B., and appearing in a suit in his own behalf, and 
being cross-examined by B.'s counsel, is asked whether B. spoke 
truly or falsely in a certain matter in giving his evidence in 
another suit between A. and B. The question, though objected 
to, was allowed to be put, and A. was compellable to answer it, 
and answered " B. perjured himself." 

Here, if this answer was false, it was defamatory, and, as it 
was of a kind to expose B. to public hatred, contempt, and 
ridicule, would, if not made in these circumstances, have invaded 
B.'s right of reputation ; but being made in a Court of justice, 
and in answer to a question allowed to be put, and which A. 
was therefore compellable to answer, it is privileged. 

(e.) A., in a newspaper, published an account of a trial, 
including an accurate report of a defamatory statement by 
counsel for the defendant regarding the plaintiff, which is not 
at all supported by the evidence. The publication is not privi- 
leged, because it is not regarded as a fair report of what passed 
in Court. {Becmchamp v. Croft, Dyer, 285 a. ; Curry v. IFalter, 
1 B. & P. 525; 1 Esp. 457; Leiriv v. JFa/fer, 4 B. & A. 605; 
Saunders v. Milk, 6 Bing. 218; Eoare v. Sikerbad; 9 C. B. 20.) 

. N 
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(a.) A., the master of a ship, wrote to his friend B., the 
defendant, a narrative of dangers . incurred through the 
drunkenness of the captain, and asked B. for his advice. 
B., helieving in the truth of his friend's statement, 
showed the letter to the shipowner, who dismissed the 
captain. The captain then brought an action for defamation 
against B. B. had no interest of any kind in the ship. Here, 
though the conduct of B. was actuated by good faith, it was 
questioned whether he acted in the discharge of any public or 
private duty, and he certainly did not act for the protection of 
his own interests. As bearing upon the question of public or 
private duty it was observed by Tindal, C. J., that had the 
danger to the ship, the cargo, or the ship's company, disclosed 
by the letter, been of an imminent character, and such that the 
disclosure to the shipowner was necessary to avert the danger, 
then upon the ground of social duty, by which every man is 
bound to his neighbour, the defendant would have been not only 
justified but bound to make the disclosure. In the result, how- 
ever, the Court was divided in opinion, and B.'s conduct was 
held to be privileged. The difEerence of opinion was upon the 
question of the urgency of the circumstances in which B. made 
the communication. {Coxhead v. Richards, 2 C. B. 569 ; 15 L. J. 
C. P. 278.) 

(a.) A., a managing director of a brewery company, wrote a 
defamatory statement about the secretary of the company to the 
chairman, believing in good faith that the matter was true, and 
in discharge of what he believed to be his duty. The statement 
was, through negligence, enclosed in an envelope, addressed to a 
third person, who read it. It was held that the publication, 
though negligent, was privileged. (Thompson v. Dashwood, 11 
a B. D. 43 ; 52 L. J. Q. B. 425.) 

Where Defendant is an unconscious instrument. 

A., a postman or messenger, in the course of his duty, carries 
a sealed letter to B. containing a libel on C. A. is not answerable 
to C. as he is a mere unconscious instrument of the ill-will of the 
sender towards C. (See remarks by Lord Kenyon, C. J"., in R. 
v. Topham, 4 T. E. 129.) 
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Cases of negligence in publication. 

In regard to negligence in the publication, see Shepheard v. 
Wliifaier, L. E. 10 C. P. 502 ; 32 L. T. 402. In the libel in 
this case " First meetings under a dissolution of partnership " were 
by mistake mentioned as " First meetings under the Bankruptcy 
Act" in defendant's newspaper. An ample apology was made 
and no malice was shown. But it was held that defendant was 
answerable as there was neghgenoe, and the publication had 
the effect of harming plaintiff's reputation. 

See, also, Fox v. Broderich, 14 Ir. C. L. E. 453. In this case 
the libellous letter was sent by mistake to plaintiff's employer 
instead of plaintiff. Though the publication to a third person 
was by mistake, the defendant was held liable as the harm 
resulting to the reputation of the plaintiff arose from defendant's 
negligence. 

If A. compose or copy a libel, and keep the manuscript in his 
study, intending to show it to no one, and it is stolen by B. and 
published by him, Odgers (p. 155) is of opinion that this is not 
a publication by A., unless there was some negligence on his 
part. But I question this. The case would not come within the 
exception ib.) § 104 (customary or statutory authorization). 
The instrument was, by the supposition, a dangerous one, and 
should have been kept from doing harm. The man who keeps it 
is responsible for harm done, however great care may have been 
used, except in the case of inevitable accident. (See § 31 and 
note pp. 18 and 19 for what is "inevitable accident.") 

§ 164. In this chapter I have confined myself to the 
usual and recognised limits of the law of defamation, 
but it is quite conceivable that defamation may take 
place from other instrumentality than that of spoken 
and written statements. A person's character may 
suffer from his conduct being such as to lead others to 
believe it to be bad, and if he so conducted himself by 
reason of the false representation of another made with 
intention to induce him so to act, the ensuing loss of 

N 2 
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reputation would be attributable to that other, even 
though there had been no defamatory language em- 
ployed by him. For instance, A., intending a practical 
joke, gives a clergyman, B., the address of a brothel 
as that of the house of some respectable person vs^hom 
B. desired to visit. B. is seen going there, and his 
having entered such a house injures him in his pro- 
fessional character. Here the representation of A. 
was false, and was made with the intention that B. 
should act upon it, and B. did act upon it, and suffered, 
by the supposition, prejudicial interference with his 
right of reputation, and A. would be answerable for 
the consequences of his false representation. 

Defamation may also arise from "malicious prosecu- 
tion " or " false imprisonment," but in these cases there 
is always a violation of the right of immunity of per- 
son, and it is on this foundation that redress is usually 
claimed. 



( 181 ) 



CHAPTER III. 



RIGHTS IN DOMESTIC RELATIONS. 



§ 165. These rights are divided into: — 
(1.) Marital rights. 
(3.) Parental rights. 
(f3.) Tutelary rights. 

(4.) Rights to the services of servants under con- 
tractual engagements. 

(1.) By "marital rights," is meant the right of a 
husband to the society of his wife, and to the exclusive 
possession and control of her person. These rights are 
infringed when the husband is deprived by another of 
the society of his wife, or of the exclusive possession 
or control of her person, the other having notice of the 
right of the husband. 

Illustrations. 

A. is the husband of B. B. leaves A. and goes to reside in 
O.'s house. 0. abets B. in abandoning the society of her 
husband and assists her in eluding his efforts to recover her. 
0. has invaded B.'s marital rights. 

A. is husband of B. C, with or without the consent of B., 
takes B. away from her husband and induces her to reside with 
him. C. is said to abduct B., and by doing so injures A. by 
invasion of his marital rights. 

A. is husband of B. 0. has criminal intercourse with B. or 
beats B. 0. has invaded A.'s marital rights. 
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(2.) Parental rights. 

These are rights to the custody and control of 
children, and to the produce of their labour till they 
arrive at the age of twenty-one, subject to the proviso 
noted below. 

The rights are acquired on the birth of the child. 

They may be delegated to a schoolmaster or to a 
master of an apprentice. 

As to the extent to which parental rights are dele- 
gated to a master of a school and the limitations under 
which the authority must be exercised, see Hutt and 
others V. The Governors of Haileybury College and others. 

The rights are infringed by any act which interferes 
prejudicially with the custody of or control over 
children by their parent, or the person standing in loco 
jiarentis, or with the advantage which he derives from 
their services, the person interfering having notice of 
the right of the parent. 

Proviso. — After attaining the age of sixteen, a female 
child may discharge herself from the control of her 
father ; but before that age only when there is want 
of proper parental care or control. 

Illustrations. 

A. seduces B., the daughter of C, and thus deprives 0. of the 
services of B. C. is thus injured by A., and may maintain an 
action against A. for the seduction, and consequent loss of B.'s 
services. 

B. is under sixteen and unmarried, and is under the custody 
and control of her father, 0. A. abducts the child. C. has an 
action against A. for the loss of the services of the child. But 
unless the child abducted was at the time of the abduction 
living under the control of her father, the action for loss of 
service will not lie. {Gn'nnell v. Wells, 7 M. & Gv. 1041.) 
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B., who is under twenty-one but over sixteen, is at the head 
of an establishment of her own. 0., her "father, is on a visit to 
her. A. seduces B. 0. is not in such a case entitled to an 
action for the loss of the services of B. {Manly v. Field, 7 0. B. 
N. S. 96 ; 29 L. J. C. P. 79.) 

B., who is under twenty-one, is away from home temporarily 
on a visit to D. A. seduces her. Here, as B. is still subject to 
the control of her father, C, the latter has an action for loss of 
the services of B. {Griffiths v. Teetgen, 15 0. B. 344.) 

A. hires as a servant B., who is under the custody and control 
of her father, C, fraudulently intending to seduce her and does 
seduce her. Here the intent with which B. is hired being 
fraudulent, the control of C. over his daughter B. was not put an 
end to by the hiring, and 0. has an action against A. {Speight 
V. Oliriera, 2 Stark. 495.) 

[Note. — By reason of the fraud, the relation of master and 
servant between A. and B. was not contracted, and the right of 
the father over his child which the contract, if it had been 
effective, would have displaced, continued in full force.] 

(3.) Tutelary right. 

A tutelary right, or right of a person as guardian 
over a child, is conferred by the last will of the father, 
or by a deed executed by him, or by a judicial act, or 
by devolution on certain classes of relatives. 

Jurisdiction to exercise the oiBce of guardian over 
persons in a certain position is vested also in the Court 
of Chancery. 

In the case of persons mentally incapable, a right of 
guardianship over them is conferred (after due inquiry) 
by the Court of Chancery. 

This right is violated by any person, with notice of 
the right of the guardian, arrogating to himself the 
control which is vested in the guardian. 
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(4.) The riglit to personal services of servants. 

This right is a right in rem residing in every one to 
the personal services of persons whose personal services 
he has hired. 

The right is violated by any one, vpith notice of the 
right of the hirer, enticing away the hired person or 
otherwise inducing or causing the hired person to 
break the contract with the hirer.* 

The right exists not only as to domestic service, but 
as to any kind of hired service. 

Illustration. 

A., the manager of an opera, hires B. to sing for him exclu- 
sively during a definite period. C, the manager of another 
opera, induces her to break her contract with A. A. has an 
action against C. (Lumlcy v. Gije, 2 El. & Bl. 234 ; 22 L. J. 
a. B. 463.) 



* If the person so causing a, breacli of tie contract lias killed the 
servant, and made the fulfilment of the contract impossible, the law does 
not allow an action for compensation. See Oshorn v. Gilhtt (1873), L. K. 
8 Exoh. 88. Diss. Bramwell, B. See observations of Pollock in his Law 
of Torts, p. 54, on this case. 



( 1-^'J ) 



CHAPTER IV. 

RIGHT TO THE DUE PERFORMANCE OP PUBLIC DUTIES. 

§ 166. These rights arise by common or by statute law. 
They are of two classes : — The one involving duties 
imposed on persons holding certain positions or offices 
for the benefit of members of the community generally, 
or of certain classes of the community ; and the other, 
duties imposed on every member of the community 
for the purpose of creating a right in rem in favour of 
every member of the community, or some section of 
the community, or the better to secure the community, 
or some section of the community, in the enjoyment 
by each of its members of an existing right in rem. 

§ 167. The principal instances of violations of. 
rights under the first head (which it is not proposed to 
treat in detail) are those — 

(1.) Of a returning officer refusing to receive a vote, 
in which case the refusal must have been 
malicious (i.e., the refusal must have involved 
the conscious violation of the law to the pre- 
judice of the person aggrieved). [Ferguson v. 
Earl of Kinnoul, 9 01. & F. 251, per Oampbell, 
0. J. ; Ashby v. White, 2 Ld. Raymond, 958 ; 
Toser v. Child, 7 E. & B. 357.) 

(2.) Of a clergyman refusing to perform a marriage. 
(Davis V. Blade, 1 Q. B. 900.) 
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(3.) Of a custom-house officer demanding excessive 
duty and refusing without it to sign a bill of 
entry. {Barry v. Arnaud^ 10 A. & E. 670.) 

(4.) Of a common carrier refusing to carry.* 

(5.) Of a common innkeeper refusing to receive a 
customer.* 

(6.) Of a judge refusing to grant a writ of habeas 
corpus. 

§ 168. Rights of the second class may be termed 
" Rights of public safety and convenience." They 
exist by common or statute law. When the breach of 
a right of public safety and convenience involves 
conduct which results in a violation of a right in rem, 
it is in principle a tort, and actionable. 

On the grounds of public policy, however, an action 
is not allowed for such an injury when the harm 
sustained is suffered equally by all affected by the 
breach of the dutyf; but only when some harm 
special to the person injured has been sustained by 
him. The injury, irrespective of special harm, is a 
public offence, and is, as such, indictable. 

It is also necessary to observe that in the case of 
rights created by statute, it is only when the harm is of 
the kind contemplated by the statute that an action will 
lie for the harm arising from the want of '' due care" 
which led to the disregard of the provisions of the 



* Pollock on Torts, 434. 

f This rule seems to have beeii relaxed in a few cases on the ground 
that each person affected had a distinct private right violated. But the 
speciality of the violation is rather difficult to see. (See Lyon v. Fish- 
mongers' Co., 1 App. Ca. 662; 46 L. J. Oh. 68; also Fritz v. Hohaon, 14 
Oh. Div. 542 ; 49 L. J. Eep. Chanc. 321.) 
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statute, and that no action will lie when the want of 
" due care " has resulted in harm of a kind different to 
that intended to be prevented. (See Gorris v. Scott, 
L. E. 9 Exch. 125 ; and 13 L. J. Exch. 92.) 

In all cases in which the alleged violation of right is 
stated to have followed upon disregard of the provision 
of a statute, it should be ascertained whether the statute 
was intended to create a right available against the 
community generally or some section of the community, 
in favour of those who would specially benefit by it, or 
whether it was intended merely to compel the members 
of the community or of some section of the community, 
by certain penalties or other sanctions, to adopt, in the 
interest of the public collectively, a particular course 
in certain circumstances, without an intention to create 
a right in rem in favour of those who would specially 
benefit by that course being complied with. 

In Couch V. Steel (3 E. & B. 402), a seaman on board 
a vessel which, by 7 & 8 Vict. c. 112, should have been 
provided with medicines, sued for special damage 
arising from the medicines not having been provided. 
It was held that though a penalty was provided by the 
statute, a right of action also existed for the injury 
arising to the seaman from the disregard of the 
statutory duty, and that this was so in all such cases 
unless it appeared that the statute had provided 
compensation in the shape of a penalty to be paid to 
the person aggrieved. This view, however, was dis- 
sented from by Lord Cairns and the other judges in 
Atkinson v. Newcastle Water Co. (L. R. 2 Exch. D. 441). 
Lord Cairns considered that the question whether a 
right of action existed for the injury depended to a 
great extent " on the purview of the legislature in the 
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particular statute, and the language which they have 
there employed." 

In Atkinson v. Netvcastle Water Co., the plaintiff had 
had his house burnt down, owing, as he alleged, to 
the company not having kept their mains charged 
with water as provided by statute. The Act was 
a private one, and was not considered to have created 
a right in rem to the observance of its provisions so 
that persons injured by non-observance of them might 
sue for damages. 

In Gorris v. Scott (L. R. 9 Exch. 125 ; 43 L. J. Exch. 
92), under the authority of the Contagious Diseases Act, 
the Privy Council made an order, the object of which 
was to prevent the spreading of contagious disease 
from accidental causes among animals on board ship. 
Defendant neglected to take the precaution enjoined 
by the Privy Council, in consequence of which some 
of plaintiff's sheep were washed overboard. This was 
a mischief not within the contemplation of the order 
of the Priv}' Council, and though it might have been 
prevented if the order had been complied with, the 
consequent loss of property did not give the plaintiff a 
right of action for the special damage arising out of 
disobedience to the order made under the provisions 
of the statute. 

Illustrations. 

A., in pursuance of a supposed riglit, places an obstruction 
across a public road. B., desiring to pass along the road, finds 
himself obliged, on reaching the obstruction, either to remove it 
or to return and pass by a less direct road. B. brings an action 
against A. for violation of his right to freedom of movement 
along the public road. As the obstruction affects him only 
equally with the rest of the public, the action fails, though it 
was A.'s duty to the public to place no obstruction there, and 
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Ms conduct was ia breach of this duty. ( Winterhottom v. Harl 
of Derby, "L. E. 2 Exch. 316.) 

A house-van attached to a steam plough was placed by A. on 
the grass by the side of the metaUed part of the road, but four 
or five feet from it. The engine had been removed but the van 
and plough remained. B. drove his cart along the metalled 
part of the road. The mare shied at the obstruction and kicked 
the driver on the knee, from the consequence of which he died. 
On the action (under Ld. Campbell's Act) byB.'s representative, 
damages were given against A., on the ground that A. had 
placed the van where it was, in breach of a public duty not to 
use unreasonably the pubhc road, and that special injury to B. 
had resulted from the breach of the public duty. {Harris v. 
Mohbs, 3 Exch. D. 268 ; also see WilMns v. Day, 12 Q. B. D. 
110 ; see also sect. 2 General Highways Act.) 

A. obstructs a public highway, thereby preventing customers 
from coming to a colliery. Loss is thus sustained by the owner 
of the colliery, B. Here the damage is special to B., and he has 
an action against A. for the injury to him — violation of his 
right to the use and enjoyment of his property free from inter- 
ference — which has resulted from the breach by A. of a public 
duty. 

A., in violation of a municipal bye-law, hung a sign over a 
street in the city. " Due care " was taken as to construction 
and fastening. It was, however, blown down by the wind in an 
extraordinary gale, and in its fall a portion of it struck and 
broke a window in a neighbouring building belonging to B., 
A. was held liable. The violation of the right of public safety 
and convenience proceeded from the conduct of A. (See § 42, 
cl. c ; HaVmbury v. HerscJienroder, 106 Mass. 458.) 

In Sharp v. Poicell (p. 126), what the defendant did in 
washing the horse was in violation of the municipal law, but 
it was held that the resulting harm did not directly proceed 
from his conduct but from the severity of the frost. 

A. had a house in very bad repair overhanging the roadway. 
It fell on to the roadway and injured B., who was using the 
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road. Here the special damage done to B. gave him a right of 
action agaiast A. for violation of the right of public safety and 
convenience in placing in imminent peril the safety of the 
public. {MuUm v. 8t. John, 57 N. Y. 567, 569 ; see Todd v. 
Flight, 30 L. J. C. P. 21 ; Guinnell v. Earner, L. E. 10 0. P. 
658 ; Nelson v. Liverpool Brewery Co., L. E. 2 C. P. D. 311 ; 
Tarry v. Ashton, 1 Q,. B. D. 314 ; see pp. 106, 107, supra.) 
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CHAPTER V. 

INJURIES IN RESPECT OF RIGHTS IN OBJECTS, PRIVILEGES, AND 
ADVANTAGES. 

§ 169. These are of two kinds : — 

A. Injuries in respect of rights in the unappropriated 

benefits of nature. 

B. Injuries in respect of rights in appropriated 

objects, in which are included rights to the 
advantages in patents, trade marks, and copy- 
rights ; and certain rights to the advantages of 
a contract with another, and of estabHshments 
for promoting trade and business. 

A. — Injuries in Respect of the right of Use of the Unappro- 
priated Benefits of Nature — Rights in flowing Water. 

§ 170. A person by or through whose premises 
water flows from other persons' premises, has certain 
rights of use hereafter defined in such stream of water. 

Except as hereafter limited, such rights exist in 
streams, whether natural or artificial ; whether above 
or below the surface ; and whether flowing in a defined 
or undefined course. 

The rights are as follows : 

First, — In all streams : — 

To have the water reach him undeteriorated in 
quality.* 

* HodgUnson v. Ennor, 4 B. & S. 229 ; 32 L. J. Q. B. 231 ; Whahy v. 
Laing, 2 H. & N. 476 ; 26 L. J. Exch. 327 ; and on appeal, 3 H. & N. 
675 ; 27 L. J. Exch. 422 ; Wood v. Watid, 3 Exch. 748 ; 18 L. J. Exch. 
305. 
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Second,- — In natural streams having a defined course 
and flowing on the surface or below the surface in 
such defined course * : — 

(a.) To enjoy a reasonable use of the water of the 
stream. The reasonable use may extend to 
irrigation, manufacturing purposes, or other 
purposes of utility or convenience. 

(b.) To have the stream reach him not diminished 
in quantity beyond an extent consistent with a 
reasonable use of it. 

(c.) To have the stream flow on above him and below 
him in its accustomed course, unobstructed. 

IHud rations. 
A., a lower riparian proprietor, dams up a stream flowing past 
B.'s ground above, to the ground of A., and thereby diminishes 
the fall of water to which B. is entitled from the accustomed 
ilow of the stream ; or, B., an upper riparian proprietor, dams 
up the water as it passes his grounds, and so affects the flow of 
it to the grounds of A., a lower riparian proprietor. In each of 
these cases, the act of damming up the stream violates the 
natural right of B. and A. respectively to the accustomed and 
unobstructed flow of the stream. 

A transfer of the advantage of such right is good as 
against the riparian proprietor transferring in all cases. 
It is not good as against other riparian proprietors, 
unless the transferee by the transfer steps into the 
position of the transferor as a riparian proprietor. 

lUustrations. 
A., a riparian proprietor sells to B. his riparian property, or 
lets it to him for a term. Here B. becomes a riparian proprietor 

* Even where tlie soil of the river is in the Crown. Lyon \. Fish- 
monrjfrs' ('„., L. R. 1 App. Ca. 662; 46 L. J. Ch. GS. 
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absolutely or for a term, and his rights as such become co-extensive 
with those of A., as against other riparian proprietors above and 
below him. 

A., a riparian proprietor, sells to B. the right of diverting the 
stream to B.'s miU some distance from the bank of the stream. 
Although B. returns the water to the stream by a channel 
within the limits of his grounds opening into the stream below 
the point at which he diverts it, yet if the stream is sensibly 
dimiaished in quantity, A. still continues amenable to other 
riparian proprietors for so diminishing it, even though B. has 
not taken more than a reasonable quantity from it. 

Illustrations to First Head. 

Water flows to A.'s premises from a natural, defined, surface 
watercourse through the premises of B. A. makes use of it. 
B. turns a sewer into the watercourse, and the water reaches A. 
in a polluted condition, unfit for use. B. has invaded A.'s 
right. {WJialey v. Laing ; Sodgldnson v. Ennor, supra.) 

Water flows to A.'s premises from an artificial, defined, 
surface watercourse in the premises of B. A. makes use of it. 
B. turns a sewer into the watercourse, and the water reaches A. 
in a polluted condition, unfit for use. B. has invaded A.'s 
right. ( Whalcij v. Laing, sujira.) 

The right would be equally invaded if the stream in each of 
the above cases were a surface, undefined stream, or an under- 
ground, defined or imdefined stream. {Ballard v. Tomlinson, 
L. E. 29 Ch. Div. 115 ; 54 L. J. E. Ch. 454; Wood v. Waud, 
supra.) 

Water flows to A.'s premises from a natural stream, passing 
through B.'s premises and thence passing underground, in a 
known and defined course, through O.'s premises to those of A. 
In passing through O.'s premises the stream is polluted by 
matter which C. has allowed to flow into it. A.'s right is 
invaded by C. 

The right would be equally invaded if the watercourse at its 
commencement were artificial, or if the course of percolation 
were unknown or undefined. {Whaley v. Laing, supra.) 

I. o 
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llhidration to Second Head. 

In B.'s premises, from time to time, water stands in large 
pools supplied intermittently by rainfall and intermittent 
mountain streams. The pools, when they reach a certain 
height, flow off into the premises of A. The course of water 
is originally undefined, hut, when it overflows the pools, it 
collects in a stream which flows through A.'s premises. 

B., wishing to cultivate the land so occupied from time to 
time hy pools, makes channels which divert the mountain 
streams, and carry off the rain water before it flows down to 
the pools. This has the effect of preventing the water from 
reaching A.'s premises. 

B. has not invaded A.'s rights. He oould not lawfully have 
passed the water on to A. in a polluted condition, but as the 
water was not passing in a deflned stream through B.'s pre- 
mises, A. had no right to have it flow on to him at all, and B. 
may get rid of it as he pleases. (Broadbent v. Ramsbottoni, 11 
Exch. 617; 25 L. J. Exch. 115.) 

Had the water been flovnng in a defined stream through B.'s 
premises, B. could not have cut off the flow of it from A. 
{Grand Junction Canal Co. v. Shngar, L. ~R. 6 Ch. 483.) 

Rights to the use of Air in its Natural State, free from 
annoyances of Smells, Noises, 6)-c. 

§ 171. Every one has a right in rem to be secured 
from annoyance in his tenement, whether from smells, 
noises, or other sources of discomfort. (^Aldred^s case, 
9 Coke, 58.) 

Unpolluted air means air of such a degree of purity 
that it is not rendered incompatible with the physical 
comfoi't of human existence. ( Walter v. Selfe, 4 De Gex 
& Sm. 315 ; 20 L. J. Ch. 434; >S'^. Helens' Smelting Co. 
V. Tipping, 11 H. L. C. 642 ; 35 L. J. Q. B 66.), 

Exception 1. — The right is not violated by smells or 
noises, or other annoyances invading the tenement, 
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from places in whicli the following operations are 
carried on, viz. : — 

Operations actually necessary for 
{a.) Trade and commerce, 
{b.) The enjoyment of property, 
(c.) The benefit of the inhabitants of the town 
and the public at large, 
provided that such operations do not pollute the air, 
or cause annoyance to a man in his tenement by 
noise, smell, or otherwise, to the extent of effecting 
material injury to property, health, or comfort. 

Material injury to comfort means such injury as 
interferes seriously with the physical comfort of 
human existence. 

Illustration. 

A. lets off rockets and establishes a powerful band of music 
playing twice a week foi' several hours within 100 yards of B.'s 
house. This operates as a serious annoyance to B. 

The course taken by A. is not necessary for any of the pur- 
poses mentioned above. If it either interferes seriously with 
the comfort of B.'s existence, or diminishes the value of his 
property in the neighbourhood, it is an invasion of the rights 
of B. 

Exception 2. — The right has no further existence if 
the person causing the annoyance has acquired an 
easement giving him a right to require submission to 
the annoyance on the part of those complaining of it. 

Support (natural right of). 

§ 172. Every one having land adjoining, or over 
that of another, has a right in rem to use the support 
of the adjoining land and to be secured from removal 
of the support to his land. 

o2 



196 INJURIES IN RESPECT OF RIGHTS 

He is not inherently entitled to more support tlian 
is necessary to prevent the soil, if unburdened with 
buildings, from falling in.* 

Illustrations. 

A. has land adjoining or over the land of B. At the boun- 
dary of A.'s land, B. exoayates his own land to get gravel. 
A.'s land adjoining or over that of B., falls in in consequence 
of the excavation. B. has invaded A.'s right. 

A. has purchased land from B. without any obligation being 
undertaken by B. to support by his adjoining land any build- 
ings that A. may think proper to erect on his land. After the 
purchase, A. builds houses near to the adjoining land of B. B. 
excavates in his land, and A.'s buildings fall. 

Here B. has invaded the right of A. if it appears that the 
land of A. would have fallen in consequence of the excavation, 
even though no buildings had been erected. But not other- 
wise. 

The right is invaded from the time at vphich 
sensible damage is sustained, either by subsidence 
or otherwise. [BonomiY. BacJchouse, 9 H. L. Cas. 503 ; 
Mitchell V. Darley Main Colliery Co., 53 L. J. Q. B. 
471 ; and L. R. 14 Q. B. D. 125.) 

Companies governed by the Railway Clauses Act, 
1845, do not, by purchasing the surface, acquire a 
right to subjacent support. 

Light. 

§ 173. Every one has a natural right in rem to 
receive vertically the light appertaining to the situation 



I 



* Humjphriea v. Brogdm, 12 Q. B. 744 ; Wyatt v. Harrison, 3 B. & Ad. 
875 ; Hunt v. Peake, 1 Jolins. 712 ; 29 L. J. Oil. 785; Smart v. Morton, 5 
El. & Bl. 47 ; Harris v. Byding, 6 M. & W. 60 ; Eowhotham v. Wilson, 8 
H. L. Ca. 348, 360. 
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of liis tenement. He has no natural right to the light 
laterally appertaining to it, except by grant or pre- 
scription. 

Illustrations. 

A. had a house with a skylight to admit the light to a gallery 
in the upper portion of his house. B. had two large warehouses 
on either side of A.'s house and considerahly higher than it. 

Desiring to connect the two houses by a footway, he pro- 
ceeded to build a light bridge passing over A.'s house, with its 
two ends resting on his own houses. The bridge obstructed the 
light to A.'s gallery. 

B. has invaded A.'s right. 

A. is the owner of a house, some of the windows of which 
overlook a piece of ground belonging to B., a railway company, 
and used as a yard of B.'s railway station. A.'s house has 
been built sixteen years, and A. has enjoyed light through its 
windows during that period. B. now puts up a screen to 
obstruct the further enjoyment of the light by A. 

A.'s natural right to light has not been invaded. [Bonner v. 
Gt. W. Rij. Co., L. E. 27 Ch. D. 87.) Note further, that the 
period of enjoyment is not long enough to give him a right of 
easement. 

§ 174. B. — Injuries in respect of Rights in appro- 
priated objects. 

Persons having legal relations with appropriated 
objects may be classed as: — 

i Persons merely detaining, 

■ 1 Possessors without ownership, 

i Owners with possession, 

■ I Owners without possession, 

B^. Holders of limited right, called sub-owners, 

I Holders of servitudes and customary rights, 

■ 1 Licensees, 

B5. Holders of privileges and advantages. 
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Bl. Injuries to a Man in Relation to the mere Detention 
and the Possession of Objects. 

§ 175. By " A person who detains a thing," is here 
meant one who in fact holds it, and can at his 
will dispose of it, and can at his will prevent others 
from exercising control over it, but who is not the 
owner or sub-owner, and has no intention of acting as 
owner or sub-owner of it. 

A finder of a lost thing, who holds it simply with 
the object of restoring it, is a person in this position. 

Mere detention is usually spoken of as dc facto pos- 
session. The person detaining has a custody which, 
if interfered with, is protected against all but the 
person rightfully entitled to immediate possession. 

§ 176. Possession may usefully be classified as of two 
kinds : primary and derivative. 

A person has primary possession of property at any 
moment, who at that moment in fact holds it, and can 
at his will dispose of it, and holds it in a manner which 
is effective, at that moment, to prevent others from 
dealing with it as their own, and who holds it with 
the intention of exercising ownership over it. 

lUmiratlom of effective Holding. 

A. has a pen in Ms hand, a pencil in his pocket. B. is pre- 
sent in the same room, but has no control over A.'s use of these 
objects. 

A. has a book belonging to him on his table ; A. and B. are 
both in the room and equally near the book. But B. knows it 
belongs to A., and has not the intention which A. has of exer- 
cising ownership over it. 

A. has a hat in the hall. A. is in his study. B. and 0. are 
servants. A. is able to prevent them from dealing with his 
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property as their own, his ability arising out of the sanctions of 
the moral law, and his arrangements with them to serve him. 

B., a servant of A., opens the front door, hearing a ring at 
the bell. A tramp, C, asks alms. B. leaves the door while he 
goes to A. to teU. him. C. takes a coat from the haU. Here 
A. had possession up to the moment of the tramp entering ; 
after that his power of holding the coat as his own ceased to be 
effective, and he lost his possession. 

The effective holdiug may depend upon the holder's 
own physical power, or the material forces at his dis- 
posal, or upon his moral influence, or upon the usual 
restraints exercised by society or the law over the 
action of others. 

Illustrations. 

A. dropped a pocket-book in a public road. B. found it. As 
long as it was in A.'s pocket, he had physical power over it. 
B., seeing it fall, wished to pick it up and make off with it, but 
the physical power of A., and the probabihty that he might 
employ the stick he was carrying to protect his property, re- 
strained him from doing so till A. was out of sight. All restraints 
then ceased to be effective, and A. lost possession by B. taking it. 

B., a thief, sees A.'s door open, and would enter and take 
some coats he sees hanging up, but for a big dog just inside the 
door. Here the physical forces at A.'s disposal secure to A. his 
possession. 

B. wants to get some apples in A.'s orchard, but knows or 
suspects there is a man-trap in the grounds. Here he is re- 
strained by the material forces at A.'s disposal. 

B., a servant of A., thinks of stealing a coat belonging to A., 
but, having been treated very kindly by A., refrains from doing 
so. Here A.'s moral influence operates to secure his possession. 

B. sees an unenclosed field, in possession of A., by the road 
on which he is walking. He would like to take a short 
cut over it. There are evident signs that it is in someone's 
occupation. B. feels it would be wrong to trespass on another 
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man's property, and that lie migM also liave to pay damages 
for doing so. Here A.'s dependence upon social and legal 
restraints to exclude persons like B. from invading his posses- 
sion is found to be justified. The absence of enclosure, there- 
fore, does not negative the " animus domini." 

§ 177. A person who has primary possession of pro- 
perty, though without title, has a right to be secured in 
his possession, and from harm to it, and to recover it 

(a) as against all but the true owner or sub-owner, 
and the person, whether true owner or sub-owner, or 
not, from whom he may have originally taken it by 
force, or by wrong, or from whom he may have since 
so taking it, wrongfully withheld or detained it ; and 

(b) as against the true owner, or the person from whom 
he may have so taken it, if he has since, by prescrip- 
tion or otherwise, obtained a title to the property, or 
a right to hold it for a more or less limited period. 

Ilkisfrafions. 

A., while in B.'s shop on business, found on the floor a roll 
of bank-notes, and handed them to B. to keep till the owner 
claimed them. 

No one having claimed them within three years, A. requested 
B. to return them to him. B. refused. On an action being 
brought by A., he was held entitled to recover. {£ ridges v. 
Eaivkesworth, 21 L. J. d. B. 75.) 

[Note. — In the American case of M'Avoyv. i/cr/wiff, a pocket- 
book containing money was found lying on a table in a barber's 
shop. 

It was found that it was voluntarily placed there by a cus- 
tomer of the shopman, and accidentally left there by him, and 
found by plaintiff, another customer ; and it was held that 
plaintiff, who found it, did not by this acquire any right to 
possess it. 

If what was meant was that the property was not lost and 
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found, but left to be called for, or, being left there, was in pos- 
session of tbe shopkeeper, the case may be right. Otherwise it 
would seem to be in conflict with the general rule above enun- 
ciated.] 

A. found a diamond ring, and, assuming to act as owner of 
it, took it to B., a jeweller, to consult him as to its value. B., 
though merely entrusted with the property for this purpose, 
assumed to act as though he himself were the owner of it, and 
kept it. B. invaded A.'s right to the possession of the property. 
{Armory v. Belamiric, 1 Str. 505.) 

A. held land under a grant from C, but occupied more land 
of 0. than he was entitled to under his grant. B. interfered 
with his occupation as to part of his land so occupied in excess 
of the grant. Afterwards the extra land was taken possession 
of by C. A. was entitled to be protected from the interference 
of B. in his occupation of the land beyond what he occupied 
under his grant, until the right owner took it. {Cutis v. Spring, 
15 Mass. 135.) 

A., in 1842, enclosed some waste land ; in 1850 he enclosed 
some more land adjoining, and built a cottage. He occupied 
the whole tni 1860, when he died, having devised to his wife, 
B., so long as she remained unmarried, with remainder to his 
daughter, C, in fee. On his death the widow, B., and the 
daughter, C, continued to reside on the property, and, in 1861, 
D. married the widow, and came to reside with them. Early 
in 1863 the daughter, 0., died, aged 18 years, and her mother, 
B., died soon afterwards. D. continued in occupation of the 
property, refusing to give up possession to B., the heir-at-law 
of the daughter. E., who stood in the shoes of 0., the devisee 
of A. in remainder, had a right as against D. to recover the 
occupation of the property to the exclusion of D. {Asher v. 
Whitlock, L. E. 1 Q. B. 1.) 

A., without the consent of B., and without any right or title 
to do so, builds a workshop on the land of B. B. enters and 
pulls it down. Here, though A. is in possession of the work- 
shop with control over it, and power to exclude others from it, 
and -mtla intention to act as owner of it, his rights are not in- 
vaded by B., as he has no right to exclude the true owner from 



202 INJURIES IN RESPECT OF RIGHTS 

repossessing himself of the property on which the workshop is 
built, and this can only be done by pulling down the workshop. 
{Burlimj V. Read, 11 Q. B. 904.) 

A., having goods which had been in his possession for some 
time, was dispossessed by B. A. brought an action against B. 
B. set up ownership in a third person. A. maintained his suit 
on the ground that, though only in possession, he had a right to 
hold against B., who was not himself the owner. {Jeffries v. 
Gt. W. Rij., 5 El. & B. 802.) 

A. has possession under a void lease. B., not being the person 
rightfully entitled to possession, or one authorized by that 
person, enters without permission upon the land so held by A. 
A. has a right to exclude all but the person rightfully entitled 
to possession. B. has violated A.'s right. [Graham v. Peat, 
1 East, 244.) 

§ 178. This, however, does not apply to persons 
whose power of holding property is created and limited 
by law : as corporations, which will not be protected 
in holding anything but what the law expressly yests 
them with, or permits them to hold. 

Illustration. 

Commissioners of sewers placed a dam in a public navigable 
river, the soil or bed of which was not vested in them under the 
authority to be exercised by them on behalf of the pubhc. It 
was held that they had no such possession of the dam as would 
enable them to maintain an action against the commissioners 
of a harbour for breaking down the dam. {Duke of Neiocastle v. 
Chrh, 2 Moore, 666.) 

§ 179. A person has derivative possession of an 
object who derives possession from the primary jdos- 
sessor or an intermediate derivative possessor under a 
contract or licence, or otherwise with his consent, and 
who has control over it either by himself or his servant 
or agent, with power to exclude others from it, with 
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the intention to hold the object for the purpose for 
which it was committed to him, but without the in- 
tention to act as the owner or primary possessor of it, 
and with the recognition that the person from whom 
he has derived the possession is the person under whom 
he holds it. 

§ 180. Bailees form one of the principal classes of 
persons who have a derived possession, their bailors 
having the primary possession. 

§ 181. Any person is a bailee who, otherwise than 
as a servant, receives possession of a thing from an- 
other, or consents to receive or hold, and does so 
receive or hold, possession of a thing for another, 
upon an undertaking with the other, express or im- 
plied, either to keep for him or return or deliver to 
him the specific thing, or to convey and apply the 
specific thing according to his directions. 

Illustrations. 

A. delivers a pencil in his possession to B., to use in the same 
room while A. is present. B. is not a bailee. 

A. delivers 10/. to B. on the nnderstanding that 10/., though 
not that particular 10/., is to be returned. B. is not a bailee. 

A. delivers 10/. to B. to be applied in payment of a debt due 
by A., but there is no understanding that the particular 10/. is 
to be so applied. B. is not a bailee of the 10/. 

A. delivers to B. a bag containiag 10/. on the understanding 
that B. is to take care of and return the bag with its contents. 
B. is a gratuitous bailee to the bailor, A., and has only derivative 
possession. If he assumes to act as owner, he violates the right 
of A. to retain primary possession. 

A. delivers a thing to B., not a servant, to convey to C, to 
whom he undertakes to deliver it. B. is a bailee to the bailor, A. 

R. V. Goode, C. & M. 582 (1842) ; and B. v. Smith, 1 C. & E. 
423 (1844), contra. But see the cases of B. v. Jones, 7 G. & 
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P. 151 (1835) ; and R. v. Jenkins, 9 0. & P. 38 (1839) ; and 
also H. V. Broun, Dears. 616 (1856). 

A. delivers money to B. in a parcel to convey to C, B.'s 
master. B. writes to C. that he has received the parcel for 
him and will bring it. B. is bailee to C. the bailor. 

A. delivers money to B. for C. B. receives it for C in pur- 
suance of an undertaking with C. to receive it for him. B. in 
receiving the money becomes gratuitous bailee to the bailor, C. 

A., a neighbour of B., carried things from a fire in B.'s 
house, with the knowledge of B., without any intention of ajppro- 
priating them. Afterwards she did appropriate them. Until 
she did so she was a bailee. {R. v. Lvigh, 2 East, P. C 694.) 

A., a lodger, undertook to get change for a sovereign for his 
landlady, B. He stole it and was convicted of theft. It must 
have been held, therefore, that he had not at first consented in 
his own mind to take charge of it and bring the change, but had 
entertained the animus fitrandi from the very first. Otherwise 
he would have been a bailee, until the appropriation. [R. v. 
Campbell, 2 Leach, 564.) 

A., wishing to be of use to B., who is half- tipsy, takes a 
watch from B.'s pocket without any objection from B., who 
supposed him to be acting as a friend. Though A. eventually 
appropriates the watch, he is up to that poiut a bailee. [R. v. 
Reeves, 5 Jur. 716.) 

A., an acquaintance, undertakes to post a letter for B. He 
is a bailee. [R. v. Jones.) 

B., agent of A., gives C, servant of A., a parcel of money to 
take to a carrier. C. makes off with it. 0. was held to be B.'s 
bailee. {R. v. Jenkins.) 

A., a stranger to B., volunteered to B. to carry money for B. 
to pay a rate collector. He stole the money. He was found 
to have had the animus furandi from the first, otherwise he 
would have been a bailee. {Reg. v. Brown.) 

Further Instances of Deri ra fire Possession. 
A hirer of a horse has charge of it to use it according to the 
terms of his hiring. 
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A tailor has charge of a coat to repair it. 

A carrier has charge of a parcel to convey it. 

An innkeeper has custody of luggage to take care of it. 

A pawnbroker has a lien on the pawn for the money ad- 
vanced. 

A pledgee holds the pledge as security for the money ad- 
vanced. 

A railway company, as bailee, has charge through its servant, 
a porter, of a portmanteau for a passenger. 

In all these cases there is derivative possession. 

§ 182. The derivative possessor may violate the 
right of the primary possessor by assmning to act as 
owner of the thing. This he may do by injmdng the 
thing, by converting it to his own use, or by disposing 
of it to a third person. 

As : The hirer spoils the horse by hard riding. 
The tailor wears the coat himself. 
The carrier takes the parcel for his own use. 
The innkeeper sells the luggage. 

The pawnbroker sells the pawn before the period for 
redemption. 

§ 183. It is only in the following cases that the 
right of the primary possessor is violated by the inter- 
ference ly third persons with the possession of the 
derivative possessor, viz : 

(a.) When the act of interference tends to the de- 
struction or damage of the property which is the 
object of possession : in which case the act of inter- 
ference is a violation of the primary possessor's rever- 
sionary right to the possession of the property. 

(h.) In all cases in which the primary possessor can 
by the terms on which the derivative possessor holds, 
resume primary possession at any moment. 
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Illustrations. 

{a.) A., in assertion of a right of way, enters upon the land 
of B., held by C, a tenant. He does not act in a way which 
tends to the destruction or damage of the property. The 
primary possessor, B., has only a reversionary right, which is 
not violated by A. {Baxter v. Taylor, 4 B. & Ad. 72.) 

{h.) A. sells goods to B. Before he delivers them, 0. takes 
them from A. Here, after sale, A. was mere derivative pos- 
sessor holding at the will of the primary possessor, B. C. has 
violated B.'s right. (Bacon's Abridgt. Tresp. 0. 2.) 

In the former class of cases, tlie right of the deri- 
vative possessor to continue to possess, and the idti- 
mate right of the primary possessor, are both violated; 
each has an action. 

In the latter class, the right of possession of the 
primary possessor is regarded as being violated, 
equally with that of the derivative possessor, and 
either, but not both, may bring an action. 

§ 184. A person who has possession of property 
does not part with possession of it by giving it in 
charge to another as servant or agent, or bailee, tem- 
porarily, for the possessor's own purposes, or for the 
temporary use of the other person. 

§ 185. The holding of other persons in such cases 
is merely an extension of the personality of the pos- 
sessor exercised through them, and when at a distance 
from the possessor, they are bound, if necessary, to 
defend, on the possessor's behalf, such outlying por- 
tions of his personality. {Reg. v. Oliver ; Reg. v. 
DeaJdns ; Pollock & Wright on Possession.) 

Not merely the relation of the one person to the 
other, as master and servant, but the intention of the 
possessor, must be looked to to see whether he trans- 
ferred the possession; as, for instance, a master may 
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treat a servant as mere custodian of his property, or 
lie may constitute him bailee of his property to be 
accounted for. 

The servant is constituted bailee and receives pos- 
session when the master gives him a sum of money 
for expenses to be undertaken for him, and when the 
servant is required to account for his expenditure of 

the amount. 

Illustrations. 

A. and C. had daily to pay dock and town dues on exporta- 
tion of goods, and B. their clerk had to ascertain daily the 
amount payahle and receive the money required, and pay it 
away to the persons entitled. B. one day falsely represented 
that 3/. 10s. 4:cl. was due, when in truth only 11. 3s. was due. 
He obtained the larger sum and converted the difference to his 
own u^e. He was held to have obtained money by false pre- 
tences, but not to have committed larceny, as the master had 
committed to him the possession of the money. {Reg. v. Thomp- 
son, L. & C, Cr. 0. 233; 32 L. J. M. C. 57.) 

In the case of a seizure in execution or distress of A.'s pro- 
perty by B., a sheriff, the property goes into the custody of the 
law, but the possession remains with A. (Pollock & Wright on 
Possession, p. 18.) 

§ 186. If there be two persons, each contending 
for exclusive possession of a piece of ground, and both 
are equally without title, the one who first entered — 
if his occupation has been continuous — or his demisee 
or his assignee, will be entitled to hold the object as 
against the other, {a.) 

It is immaterial whether he was or was not evicted 
by that other after first entering, [b.) 

If either of the two contending parties has title, he 
is in possession and the other is a trespasser, (e.) 

If persons have a concurrent possession without any 
other title, and neither has exclusive priority of pos- 



208 INJURIES IN EESPECT OF EIGHTS 

session, neither is injured by the other asserting an 
exclusive right to possession, (d.) 

Illustrations. 

(a.) A. entered an unenclosed tract of country and occupied 
a portion of it without title. B. afterwards entered the same 
tract, and occupied the same portion, also without a title. Each 
exercised rights of ownership within the tract, gathering cran- 
berries from it, and forbidding others to do so. A. is entitled 
to possession against B. {Barnstable v. Thatcher, 3 Met. 239.) 

(5.) In the same circumstances, B., after occupying, turns out A. 

A. loses possession, but retains the right of possession, and may 
recover as against B. such possession as he had before eviction. 

(c.) If, however, B. is the OAvner, A. as against him is a 
wrongdoer, and A. is not protected in his occupation as against 

B. (Maule, J., in Jones v. Chapman, 2 Exch. 803.) 

(d.) A. enters an unenclosed tract of country and occupies 
a portion of it without title at the same time that this very 
portion is also occupied by B. A. and B. have concurrent 
possession without title. Neither A. nor B. has any rights 
violated by the action of the other. (Dictum in Barnstable v. 
Thatcher, 3 Met. 239 ; see Beading v. Royston, 2 Salk. 423.) 

B2. Injuries in respect of the Right of Oivnership of 
Property. 

§ 187. The word "property" is used in the sense 
of appropriated objects, and is not used to express 
the relation between a person and an object. The 
relation between a person and an object usually ex- 
pressed by the word property, is hereafter expressed 
by the word ownership. For instance, in place of 
saying " He has a property in it," "He has ownership 
of it," would be the expression used. 

§ 188. A person is said to be the owner of property 
who has obtained and holds a title to it in any of the 
various ways in which title may be acquired. 
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§ 189. Every person has a right in rem as incident 
to the right of ownership, to exclude from the use and 
enjoyment of his own property every other person 
except to the extent to which prejudicial interference 
may be authorized. (See § 4, p. 3, and § 10.) 

§ 190. The right of exclusion involves also the 
right to hold the property unimpaired and uninter- 
fered with, except under the classes of authorization 
referred to in § 4, p. 3, and § 10. 

"Unimpaired" includes free from depreciation in 
value from false statements known by the maker to be 
false, and made for the purpose of prejudicing the 
right of ownership. (Slander of Title.) {Pitt v. 
Donovan, 1 M. & S. 648; Wren v. Weild, L. E. 4 Q. B. 
730; Gutsole v. ^fathers, 1 M. & W. 501.) 

Illustrations to the Excejition, 

A., owning certain premises, lets them for twenty-one years to 
B. Here A., having granted a lease for a term to B., cannot 
exclude B. from the premises during the lease. (Permission, 
consent, agreement, § 10.) 

Or, A., not having leased out the premises, but remaining in 
possession of them, has sold a crop of hay on one of his fields to 
B. This imphes a licence, i. e., a permission, to B. to come and 
carry away the crop, and A. cannot exclude B. from his pre- 
mises when he comes upon them for this purpose. (See 
§ 223.) 

Or, A. has granted B. an easement of way over his premises. 
A. cannot exclude B. from the exercise of the right so granted. 
(Consent, agreement, § 10.) 

Or, the tax-gatherer being authorized by law to call for the 
land tax, A. cannot exclude him from the premises. (Authority 
of the Law, § 10.) 

Or, the coroner comes for the purpose of an inquiry into an 
I- P, 
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unnatural death whioh lias taken place in A.'s grounds. A. can- 
not exclude him. (Authority of the Law, § 10.) 

Or, B. has, by legal process, established his right to an ease- 
ment by prescription to dam up the water running through A.'s 
premises. (Implied consent, § 10.) 

Or, B. has a right in common with the villagers of by 

custom to use a piece of ground appertaining to A.'s premises 
for grazing cattle. A. cannot in these cases exclude B. (Im- 
plied consent, § 10.) 

A., under legal authority, enters B.'s house. A. has not 
invaded B.'s right of ownership. (Authority of the Law, § 10.) 

P., the plaintiff, was the legal owner of machinery, under a 
mortgage from M. Execution, soon after the mortgage, was 
levied upon the machinery, as the property of M., on behalf of 
one H., the execution creditor. Plaintiff allowed them to be 
sei2;ed and sold as the property of M., and by his conduct 
induced the sheriff and others to suppose that the machinery 
was the property of M. As S. had purchased on this footing at 
the sheriff's sale, owing to the conduct of plaintiff, plaintiff was 
not allowed to recover in the action of trover brought by him 
for the conversion of the machinery by S. (Acquiescence 
amounting to an estoppel.) [Pickard v. Sears, 6 Ad. & E. 
469.) 

A. has mortgaged his premises to B. to secure 1,000/., 
advanced to him by B., and has given B. possession. A. can- 
not exclude B. from the mortgaged premises until the mortgage 
deed is satisfied. (Consent, agreement, § 10.) 

A. pawns his watch to B. for a loan of 15s. Until A. repays 
what is due on the loan, A. cannot reassume control of the 
watch, and shut B. out from meddling with it. (Consent, 
agreement, § 10.) 

A., a hotel keeper, seizes B.'s luggage and retains it as 
security for payment of B.'s hotel bill. Until the hotel bill is 
paid, B. cannot insist on the luggage being replaced in his 
exclusive control. (Authority of the Law, § 10.) 

A. sold B. a pair of boots on credit, and sent them off to B. 
by carrier. As they were on their way, A. heard of B. becoming 
insolvent, and telegraphed to his agent to take the goods from 
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the carrier and hold them for him. The agent does so. B. 
cannot preclude A. from taking possession of the boots and 
keeping them tiU the price is paid. (Authority of the Law, 
§10.) 

A. lets out a horse to B. for the day. B. brutally beats and 
ill-uses it, contrary to the intention of the contract. A. rescinds 
the contract, and as his right to repossess himself of the horse is 
thereby recovered and his ownership is no longer abridged in 
favour of B., he may reassume control of the horse, and exclude 
B. from meddling with it. (Authority of the Law, § 10.) 

A. enters B.'s land to escape, or to enable others, where aid 
would be lawful, to escape a pressing danger or inconvenience : 
as to escape pursuit by a savage beast, or a madman, or robber ; 
or to avoid a flood on the road by which he is travelling ; or to 
save life, or to recover a beast in danger. (Authority of the 
law.) 

A., a creditor of B., enters B.'s premises to demand payment. 
(Authority of the law.) 

A., a landlord, has let land or a house to B. A. enters to 
ascertain whether B. is using the premises properly. (Authority 
of the law.) 

A., as a passenger, enters a carriage of a common carrier of 
passengers. (Authority of the law.) 

A. enters an inn for shelter and entertainment. (Authority 
of the law.) 

In these cases the person who enters on the property of the 
other is not invading the other's rights. 

§ 191. The right of an owner to exclude another 
from his property extends to the following cases : — ■ 

An owner has a right to prevent another from 
entering upon that owner's land to recover personal 
property belonging to that other which has come there 
by his own act or neglect. (Dictum in Chambers v. 
Bedell, 2 Watts & S. 225 ; Big. L. C. 382.) 

p2 
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Illustration. 

A. waits for an opportunity to send Ms horses to graze on 
land belonging to B. B. knows that A. is intending to do so 
whenever he can elude observation. He forbids A. from doing 
so. A., nevertheless, finds and avails himself of an opportunity 
of letting his horses go upon B.'s land. If he enters upon the 
land to retake them, he invades B.'s right of ownership. 

The following cases should be added to the instances 
given in the illustrations in pp. 209, 210, and 211, as 
cases to which the right of exclusion does not extend. 

Where there has been neglect or other misconduct 
on the part of the owner of the land, whereby cattle 
or other personal property has come upon the land, 
without any default on the part of the owner of the 
personal property, the latter may enter to retake the 
property. 

A. is driviug his cattle along the highway. Without any 
negligence on the part of A., his cattle stray upon B.'s unfenced 
land along the highway. A. chases them to drive them back 
into the highway, and in so doing enters the close of B. A. has 
not invaded B.'s right of ownership either by his cattle entering, 
or by his entering to chase them back. [Oatesby, arg., 6 Ed. IV., 
7 pi. 18. Goodicijn v. Cheveky, 4 H. & N. 631.) 

A. has wrongfully taken away B.'s goods, and placed them 
upon his, i.e. A.'s, ground. B. may enter to retake them. 
(Vin. Abr. Tresp., 1, a.) 

When the owner of land and the owner of personal 
property have both omitted a legal duty, and the 
personal property has come on the land owing to this 
default of both parties, the owner of the personal 
property may (after demand and refusal of permis- 
sion) enter to retake it. 
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Illitstrafioii. 
An owner of land omits to repair a partition fence, which he 
was legally bound to repair, by reason of which the cattle of B. 
m the land of B. adjoining the partition fence, stray into the 
close of A. If B., after demand and refusal of permission, 
enters to retake, this is not an invasion of A.'s right of owner- 
ship. 

When there has been no fault in either of the two 
parties, but the personal property of one of them 
comes to be on the land of the other, the owner of the 
personal property (after demand and refusal), may 
enter and retake the property, provided that he is . 
bound to repair any damage caused in removing it. 

Illustration. 
Some cattle belonging to A., and on his ground, jump the 
hedge of B. separating the land of A. from that of B. The 
hedge is of a reasonable height and in good repair. A., after 
demand and refusal, may enter and take away the cattle. In 
being driven back they break down part of the hedge. A. is 
bound to repair the hedge. (Big. 382.) 

A person may enter upon the land of another to 
put there goods belonging to that other, which Avere 
wrongfully placed by that other on his ground. 

IlliiHtration. 
A. came into the premises of B. with an iron bar and sledge 
and broke up B.'s stones, and went away leaving the sledge and 
bar in B.'s premises. B. may take them and replace them in 
the close of A. adjoining. {Cole v. Maundi/, Viner's Abr. 
Trespass, 616 ; Rea v. Sheivard, 2 M. & W. 426.) 

A person may enter the land of another, without 
asking leave, to abate a nuisance created by that 
other, or permitted by that other on his premises, 



V 
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except where the circumstances create a risk of a 
breach of the peace. {Perry v. Fitzhowe^ 8 Q. B. 757.) 

Illustration. 

A. builds a house so that part of it hangs oyer the house of 
B., and water drops from the eaves on to the house of B. and is 
a nuisance to him. B. may enter A.'s premises and pull down 
the part which overhangs his house and is a nuisance ; but not 
if A. is in occupation, as there would be an imminent risk of 
breach of the peace. {Battishill v. Read, 18 G. B. 697; 25 
L. J. C. P. 290.) 



A person may enter the land of another, after 
request made and permission to enter refused, in order 
to abate a nuisance created by the demisor of that 
other, and still continuing in the hands of the demisee, 
subject to the exception in the preceding rule. [Fen- 
ruddocli's Case, 5 Coke, 100 b. ; Jenkins's Centuries, 
260, and Ferry v. Fitshoive, siqwa.) 

§ 192. The invasions of a man's right with respect 
to things owned by him are : 

First. — As to objects of which he is in possession : 
(1.) Entering upon his property and interference 

with his possession. 
(2.) Usurpation of the property by another with- 
out the owner's consent, whether by direct 
intrusion on the property, or by undue 
pressm-e or otherwise, and whether for the 
use of the person so seizing it or not. 
(3.) The causing of harm in respect of the thing, 

or destruction of it. 
(4.) The slander of his title. See illustrations to 
(4.) at pp. 223 and 224. 
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Illustrations to (1) of First Mead. Entry upon Property and 
Interference with Possession. 

A., without B.'s consent, enters upon B.'s ground. B.'s right 
of property is not abridged in any of the ways above referred to. 
A. has invaded B.'s right to exclude the world from his 
property. 

A.'s cattle stray upon the highway, and not being lawfully 
there, stray further into B.'s land. A., who was bound not to 
allow his cattle to stray upon the highway, has acted negli- 
gently, and by his cattle entering upon B.'s land has invaded 
B.'s right of ownership. [Dovaston v. Payne, 3 Wils. 126.) 

A. having legal authority to enter B.'s lands to make seizure 
of goods, goes beyond that authority by breaking open the outer 
door of a dwelling house ; or he seizes more goods than the 
authority extends to ; or he remains longer on the land than is 
necessary for the purpose of carrying out the authority. In all 
these oases A. has invaded B.'s right of ownership. {Attack v. 
Bramicell, 3 B. & S. 620 ; 32 L. J. Q. B. 146 ; 8ix Carpenters' 
Case, 8 Co. 146a.) 

A. cuts his hedge so that portions of it fall upon B.'s ground ; 
or throws stones, rubbish, or material upon it; or allows his 
domestic animals to stray upon it ; or pours water, or suffers 
filth to go upon it from his premises. In the absence of the 
circumstances mentioned in the foregoing section, A. has 
invaded B.'s right of ownership. (Mich. 6, E. 4, p. 7, pi. 18. 
See Add. p. 330.) 

A.'s wife without A.'s authority takes A.'s cattle upon B.'s 
ground. Here the wife has invaded B.'s right of ownership, 
but the law imputes the responsibility to A. 

A. has eaves overhanging B.'s premises, and from the eaves 
water flows into B.'s premises. [Battishill v. Read, 18 0. B. 
697; 25 L. J. 0. P. 290.) 

A. has trees overhanging B.'s premises, and the leaves and 
branches fall into B.'s premises. 

In the last two cases A. has invaded B.'s right of ownership. 
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A. goes up in a balloon belonging to him, which, without A. 
intending it, falls in B.'s garden. Here A. has violated B.'s 
right to exclude him from his property. {Quille v. 8ican 
(1822), American Case, 19 Johns. 3.) 

II Inst rations to (2) and (3). 

A. agreed to furnish B. with a machine and to put it up in 
perfect order in the mill of B., who was to cart the machine to 
his mill, and if satisfied with it, to pay for it ; otherwise A. was 
to take it away. Before it was entirely put up and complete, it 
was tried, and did not in that condition give satisfaction. C, 
an ofiicer of the sheriff, attached the machine in execution as the 
property of the millowner. As under the terms of the agree- 
ment the right to the ownership of the machine had not passed 
to B., but still belonged to A. as owner, and was still under the 
control of A., who was therefore in possession, A.'s right was 
invaded by C.'s seizure of it and dealing with it as B.'s pro- 
perty. {Phe/ps V. WiUard, American Case, 16 Pick. 29.) 

A. sold to B. parcels of hops. Part of them was weighed and 
delivered with samples. There was an implied credit by custom 
of the trade till the second Saturday after the purchase. The 
hops were not paid for by the term impliedly agreed upon. A. 
gave notice that unless they were paid for by a certain day they 
would be resold. The hops were not paid for by the day 
named, and A. sold part with the assent of B., and after B.'s 
bankruptcy sold the rest without the assent of the assignees, 0. 
and D. 0. and D. brought suit against A. for recovery of the 
hops. It was held that they could not recover. 

The unpaid vendor. A., had a right to rescind the contract 
after non-payment by the date named in the notice. He did 
rescind it and sold part of the goods with the consent of B. 
On rescission of the contract he became owner of the goods, and 
having detention of them, he had a right to possess and continue 
to possess them. His seizure and sale of the hops did not invade 
the right of B.'s assignees. {Bloxam v. Sanders, 4 B. & 0. 
941.) 

A., a carrier, received from B. goods to be delivered to C. 
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A., who holds the goods for C, by mistake delivers them to D. 
D. takes the goods and detains them. C. has an action against 
D. to recover the goods, as C.'s right is violated by D.'s taking 
and detaining them. [Cooper v. Willomcd, 1 0. B. 672 ; Wild 
V. Fickford, 8 M. & W. 443 ; UnderhiU, 245.) 

A. bought certain sheep of B. on credit, to be paid for in ten 
days, leaving the sheep in custody of B. Before default by A., 
B. resold the sheep. Here B. invaded A.'s right of ownership 
with possession, as the sheep were in the custody of B. as agent 
of A., the vendee. It was held, also, that if the case had been 
that A. bought goods of B., payable in ten days, leaving the 
goods in custody of B., and A. did not pay in ten days, but 
tendered payment after twelve days, and on the fifteenth day, 
B., who had refused the tender, sold the goods, B. would have 
invaded A.'s right of property. {Chinnery v. Viall, 5 H. & N. 
288 ; 29 L. J., Exch. 180.) 

Note. — In such a case as that supposed, A. would have had 
the ownership and possession. B. would be the agent of A. 
He might rescind the sale, after notice, on default of payment 
within ten days, but on the supposition does not do so. The 
ownership, therefore, of the goods remains with A. in the case 
supposed, and B. continues a mere agent of A. to take care of 
them for A. 

A. having lands next to those of B., causes a subsidence of 
B.'s lands by excavating in his own lands close to those 
of B. 

A. goes into B.'s stable, unpermitted, and lays hold of his 
horse. 

A. goes into B.'s field, unpermitted, and drives B.'s cattle 
into the road. 

A. finds B.'s carriage and horse waiting in the road by B.'s 
bouse. He leads them some way down the road. 

A. in the same case applies a whip to B.'s horse. 

A. goes into the room of a dying man, B.'s testator, and 
removes some jewellery under fear that it may be stolen. It is 
afterwards stolen from A. [Kirl; v. Gregory, 1 L. E. Exch. D. 55 ; 
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see also Hilhury v. Eatton, 2 H. & 0. 832 ; 33 L. J. Exch. 190 ; 
and HoUins v. Foidcr, L. R. 7 H. L. 757 ; 44 L. J. Q. B. 
169.) 

These are cases in whioli tlie intentional act was one ■unaccom- 
panied by a consciousness of wrong-doing. The real injury in 
such cases is not the so-called " conversion," but the retention of 
the property in violation of the right of the plaintiff to re- 
possession. (See observations of Blackburn, J., on Silhury v. 
Eatton, in Eollins v. Fowler.) 

A. sets a dog upon B.'s sheep going along the road, and 
chases them down it. 

A., finding some of B.'s cattle in the road, takes possession of 
them and drives them off into his own field. 

A. lets off a fowling-piece to disturb some wild fowl on B.'s 
land, and thereby frightens them away. (Keehle v. Eickeringhill, 
3 Salk. 9 ; and Carrington v. Taylor, 11 East, 571.) 

A. finding some cattle belonging to B. in the road, houghs 
them or kills them outright. 

A. sets fire to a haystack belonging to B. and destroys it. 

A., unpermitted, takes possession of B.'s field. 

A., unpermitted, retains possession of B.'s field. 

A., unpermitted, enters upon B.'s field and digs up and 
carries away some of the good soil on the surface, thus damaging 
B.'s field. 

A. goes up in his balloon and alights unwittingly in B.'s 
garden. Great damage is done to the garden, not only by the 
fall of the balloon, but also by the crowd, which, attracted by 
the balloon, enters the garden. [Guille v. Swan, svpra.) 

A., unpermitted, enters upon B.'s estate in B.'s absence and 
cuts down some of the timber upon it. 

In the above instances A. has violated B.'s right of ownership 
of things of which B. is in possession. 

A. has a carriage. B. one day in A.'s absence, and without 
authority from A., has A.'s carriage taken over to a coach 
builder, C, to be painted and repaired. The coach builder 
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began the work and completed it before A.'s return. A. re- 
quired that the carriage should be sent back to him immediately, 
and refused to pay for the paiating and repairs. 

B. and 0. have invaded A.'s right of ownership in his carriage. 
{Hiscox y. Greenwood, 4 Esp. 174.) 

A., who has no title to B.'s goods, having found them at a 
railway station on a part of the platform, without any intention 
to appropriate them, but without any excuse for meddhng with 
them, removes them to another part of the platform. 

Here A. has entered upon and seized B.'s property, and has 
invaded B.'s right to exclude others from his property. (See 
Falke v. Fletcher, 18 C. B. N. S. 403 ; 34 L. J. 0. P. 146.) 

A. seeing a horse in a ploughed field, and erroneously suppos- 
ing it had strayed, without any intention to detain it or take 
possession of it, led it to pasture. The horse belonged to B. 
A. has invaded B.'s right of ownership. (Dictum in Fouldes v. 
WiUoughhij, 8 M. & W. 551.) 

In the two foregoiag cases, if there were an intention to 
detain, take possession of, or appropriate the property, d fortiori 
the immunity of the right of ownership would be violated. 

The wrong continues in the person vrho succeeds to 
the original wrong-doer, and wrongfully continues to 
hold the property of another. Hceres non succedit in 
poenas, but he is bound to compensate for the wrong by 
which he has become richer by paying damages to the 
extent of the accession of riches, or by restitution of the 
specific thing. (See Hamhly v. Trott, 1 Cowp. 375.) 

§ 193. To repeat the examples given in Part I. 
under the several headings bearing upon wrong as to 
property would, as before observed, unnecessarily 
lengthen this work. I merely, therefore, refer the 
reader to the following instances : — 

As instances bearing upon harm to property brought about by 
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irresponsible agency not traceable to any person, refer to Sharp 
V. Powell, p. 126, and Holmes v. Mather, p. 184. 

As instances bearing upon wrong as to property tbrough 
negligence and irresponsible instrumentality, refer to Smith 
V. Cook, p. 35 ; mil V. Mw River Co., p. 105 ; McDonald v. 
Snelling, p. 127 ; Woodward v. Ahorn, p. 132 ; Burrotvs v. March 
Gas Co., p. 134; and Smith v. R. R., p. 97. 

— through negligence and responsible instrumentality, refer to 
Yandcnhurgh v. Triiax, p. 127 ; Limpus v. London General 
Omnibm Co., p. 60 ; McMaims v. Cricket, p. 62 ; Lamb v. 
Ralh, p. 62 ; and Laugher v. Pointer, p. 68. 

— through pressure, refer to Exall v. Partridge, p. 48 ; Sapsford 
V. Fletcher, p. 48. 

— through false representation, without knowledge whether the 
representation was true or false, refer to Smout t. Llhury ; Hay- 
craft V. Creasy, p. 50 ; and Evans v. Edmunds, p. 50. 

— through false representation known to be false, refer to 
Pasley v. Freeman, pp. 51, 54 ; Swift v. Winterbotham, pi. 51 ; 
Corbett v. Brotm, p. 52 ; Pickering v. Dowson, pp. 52, 53 ; Udell 
V. Atherton (fraud of agent beyond scope of authority) , pp. 60, 70 ; 
and Barwick v. English Joint Stock Bank (fraud of agent within 
scope of authority), pp. 59, 60. 

— through false representation beheved to be true, but which 
the person who made it might by " due care " have known to be 
false, refer to Taylor v. Ashton, pp. 52, 54 ; Thorn v. Bigland, 
pp. 49, 52 ; Polhill v. Walter, pp. 52, 53 ; Denton v. G. N. By. 
Co., pp. 52, 53; Burroices'Y. Lock, p. 54; Evans y. Bicknell, 
p. 54 ; Slim v. Croiicher, pp. 53, 54 ; Derry v. Peek, pp. 45, 46, 
55, 56 ; and Glasier v. Rolls, p. 55. 

— through the use of dangerous things, refer to Snook v. Grand 
Junction Waterworks Co., p. 94; Jones y. Festiniog Ry. Co., 
pp. 76, 91, 94; Gas Light and Coke Co. v. Vestry of St. Mary's 
Kensington,]}. 94; Madras Ry. Co. v. Zemindar of Kavatinaggur, 
pp. 19, 36, 91, 94 ; Powell v. Fall (note, p. 94) ; Simkin and Others 
T. L. 8f K W. Ry. (note), p. 94; Higgins v. Detoey, p. 97 ; Tilletf 
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V. Jf^ard, p. 98 ; Guille v. Swan, p. 98 ; and Ward v. Hohhs, 
pp. 99, 100. 



§ 194. The invasions of a man's rights with respect 
to things owned, by him are : 

Secondly. — As to objects of which the owner is not 
in possession, but to which he has a present right of 
possession. 

The right is invaded by — 

(1.) The seizm^e of them by another ; 
(2.) The withholding them or dealing with them. 
{Baldwin v. Cole, 6 Mod. 212; Burroughes 
V. Baym, 5 H. & N. 296 ; 29 L. J. Exch. 
188 ; see also Hilbury v. Ilatton, 2 H. & C 
832 ; 33 L. J. Exch. 190 ; and Hollins v. 
Fowler, L. R. 7 H. L. 757 ; 44 L. J. Q. B. 
169.) 
(3.) The harming them ; and 
(4.) The slander of the owner's title. 

Illustrations to (1) o/' Second Head. 

(1.) A. has a title to an estray or wreck, and a right to the 
immediate possession of it, but is not in possession. B. takes it. 
He has invaded A.'s right of ownership. 

An executor, A., has a right to the possession of the chattels 
immediately on the death of the testator. B. takes possession of 
some of them. B. has invaded A.'s right. (See Add., pp. 482 
and 483 ; and the cases Smith v. Milks, and Brew v. Karen, to 
which he refers.) 

A., a landlord, lets a house and land on lease to a tenant, B. 
Trees growing on the land are cut down by B. The landlord, 
A. has an immediate right to possession of the timber so 
severed. 0. takes possession and removes the timber. 0. has in- 
vaded A.'s right of ownership. (Addn., p. 483 ; Berrrj v. Heard, 
Cro. Car. 242 ; Farraiit v. Thompson, 5 B. & Aid. 828.) 
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A. lends a lamp to B. C. takes possession of the lamp. A. 
had a right to immediate possession of the lamp at any time. 
0. has invaded A.'s right of ownership. (Add., p. 483 ; 12 Ed. 
IV., fol. 13, pi. 9, fol. 9, pi. 5 ; also Lotan v. Cross, 2 Camp. 
465 ; Nicolls v. Bastard, 2 C. M. & E. 659 ; Turner v. Ford, 15 
M. & W. 212.) 

Thirdly. — As to objects of which he is not in 
possession and has not a present right of possession, 
but only a right of reversion. 

The right is invaded if there is — 
(1.) Destruction of the object; or 
(2.) Such dealing with it as is likely to deprive 
the owner of the reversion of it, or such 
damage to the object as will affect the 
reversion; or 
(3.) Slander of the owner's title. 

lUustrations to (1) and (2) of Thied Head. 

A. sold goods to B. B. allowed A. the use of them at a 
weekly rent, A. undertaking to deliver them up on demand. A. 
sold and delivered the goods to C, a bona fide purchaser. B.'s 
right of ownership was invaded, and he successfully sued C. for 
dealing with them, as he might have been deprived of his rever- 
sion. {Ooojjer V. Willomat, 1 C. B. 672.) 

A cask of wine is pledged to B. by A. B. takes it into his 
possession, broaches it, and consumes the wine. Here A. would 
be entitled to receive back the cask intact, on redeeming the 
pledge. B. has invaded A.'s right of immunity of property. 
(Dictum in PMlpott v. Kelleij, 3 Ad. & E. 106.) 

A. leased a house with goods to B. C, a creditor of B., 
levied execution on the goods held under the lease. The right 
of possession was in the tenant during the term. A. had a right 
to the reversion at the close of the term, but not before. On 
account of the execution levied, A. brought a suit against B. to 
recover the goods. But as the term was not up, A. was not in 
a position to recover. {Gordon v. Harper, 7 T. E. 9.) 
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A. lets a horse on hire to B., and delivers it to C. on the 
credit of B. C. drives it to death, B. being by, consenting and 
aiding. Though A. has let the horse to B., and the term has 
not expired, yet, as the object let out on hire is destroyed 
through the action of B., A. is injured by B. and has an action 
for damages. [Banfield v. Whipple, 10 Allen, 27 (Am.).) 

A. lets out a mare on hire to B. for four weeks. B., during 
the first week, sold her to 0. The contract conferred no right 
to sell, and was made upon a personal trust in B. A.'s right of 
reversion was rendered liable to injury by the delivery of the 
horse to C, a stranger ; and A. can recover. (Sanborn v. Colman, 
6 N. H. 14 (Am.).) 

A. delivered furniture to B. on agreement that he should keep 
it six months, and if within that time he should pay for it, he 
should have it at cost ; if not, he should pay 25 per cent, for its 
use. "Within six months B. sold to defendant, C. A.'s rever- 
sionary right being Hable to suffer by C. taking possession of 
the furniture as owner, A. is injured by the detention of the 
goods by C, and can recover. 

A. lets some waggons to B. While these waggons were in 
B.'s possession, the sheriff, D., sold them to 0. in execution of a 
judgment debt due by B. to a judgment creditor. A. sued the 
sheriff, D., for damage to the waggons. They were damaged, 
but not by D. As the sheriff only sold B.'s right, title and 
interest in the waggons, the purchaser took them subject to A.'s 
right of reversion, and as there was no injury to the reversion in 
the mere sale by the sheriff, A.'s action failed. [Lancashire 
Waggon Co. v. Fitzhiigh, 6 H. & N. 502 ; 30 L. J. Exch. 231.) 

A. let out a barge to B. During the term of hire, C. damaged 
the barge. A.'s right of reversion is invaded by C, and he has 
an action against him for compensation for the damage done. 
{2Iears v. L. 8f S. W. By. Co., 11 0. B. N. S. 850 ; 31 L. J. 0. P. 
221.) 

lUustratiom to (4) o/ First and Second Heads, and to (3) of 
Third Head. 

A. falsely and mala fide alleges of B. (an heir apparent to 
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certain landed property) that he is a hastard. A. has slandered 
B.'s title. [Humphrey v. Stansfield, PetersdorfE, 467, Slander 
of Title.) 

A. leased to B., with a proviso for re-entry if the rent was in 
arrear for twenty-eight days. The rent fell into arrears. B. 
had sub-leased to C. C. exposed the lease to sale. A., for the 
purpose of protecting his own interest, and bona fide believing 
that B.'s title was defective, made a statement to that effect, 
putting forward his right to re-entry. The statement was true ; 
but whether true or false, if it were made bond fide, A. had not 
slandered B.'s title. [Hargrave v. Le Breton, 4 Burr. 2423 ; 
8mith. V. Spooner, 3 Taunt. 253.) 

If some portions of a statement are bond fide made, 
and some portions 7nald fide, the portion made mala fide 
may be a slander of title. 

A. was ground landlord and remainderman of a lease of 
premises. B. was assignee of the lease, and put up the lease 
and assignment for sale. At the auction, A. stated that all the 
covenants of the lease had been broken, that he had served a 
notice in ejectment, and that the premises would take 70/. to 
repair. The effect of the statement was to lower the selling 
price of the lease. In fact some, but not all the covenants of 
the lease had been broken. 

If the statement, in so far as it was false, was made mala fide, 
and resulted in damage to B., A. slandered B.'s title. [Brook v. 
Raid, 4 Exch. 524.) 

A., as administrator, was about to sell certain property of the 
deceased under his will. B., who had been told by the attorney 
of the deceased that he had left no will, advertised for the pro- 
duction of the will of the deceased. This proceeding on the 
part of B. prejudicially affected the sale of the property. 

If B. had a bona fide belief that there was a will, he did not 
slander A.'s title. [Atkins v. Perrin, 3 F. & F. 179.) 

§ 195. tToint tenants, or tenants in common, only 
invade the rights of each other when they do acts 
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iuconsistent Avith the enjoyment by the others of their 
joint rights. 

The acts must be such as tend to the destruction, of 
the object, or the putting it out of the power of the 
other to exercise his right upon it, by taking it away, 
or by expelling the owner from it. 

B3. — Injuries in respect to Rights in Limited Interests 

resembling Otvnership. 
§ 196. There are some holders of interests in 
property who, though not the actual owners, rightfully 
hold as owners for the time being, and until either 
the term of their interest is ended or it passes from 
them by the fulfilment of some condition, as in the 
cases of lessee and lienholder. 

§ 197. In these and other similar interests which 
do not carry with them full ownership, the holder 
stands in the place of the owner substantially to the 
extent of the interest he holds in the property, and his 
rights are invaded in a similar manner. 

I do not include mortgagee in these holders as in 
the English common law he is regarded as the legal 
oivner of the mortgaged property. 

Trespassers ah initio. 

§ 198. When the right of the owner or limited- 
right holder to exclude, has been abridged by sanction 
being accorded to others by legal authority to take and 
hold the object or to come upon and u.se it for a certain 
period or purpose, the abridgment of the right ceases, 
and is annulled from the period at ivhich the sanction com- 
7)ienced to he exercised, as soon as the exjoress or implied 
terms of the legal authority are exceeded or actively 
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deviated from by any person so vested with it, who is 
then said to have abused the authority, and become a 
trespasser ah initio. 

In such case, the person who has so exceeded or 
deviated from the terms of . the legal authority is 
regarded as having from the first exercise of the 
authority invaded the right of the owner or limited- 
right holder to exclude the world from entering upon, 
holding, or using the thing. (See the Six Carpenteri 
Case, 8 Co. l-i6 a ; and Attack v. Bi^amtvellj 3 B. & S. 
520; 32 L.J. Q. B. 146.) 

The abuse must be bv a malfeasance or a misfeasance, 
not by a mere non-feasance. 

Illustration. 
Six carpenters entered a public inn and had some wine. This 
they paid for, but refused to pay for a further quantity supplied 
at their request. Upon this it was sought to render them tres- 
passers ah initio, but without effect, the mere non-payment being 
a non-feasance, not a malfeasance or misfeasance. 

AVhen authority is given by the party alone, and not 
by the law, the abuse of the authority has not the 
effect of making the person abusing it a trespasser 

ab initio. 

B4:. — Injuries in respect of Riglits of Use which a Ifan has 
without Possession in another Mail's immovalte Property. 
§ 199. These are (I) Servitudes; (II) Customary 
Rights; (III) Licences. 

(I.) The use which a man has of another man's im- 
movable property by his right of Servitude, is the 
employment of it to the advantage of his own tenement, 
through the (a) submission of the other person to some- 
thing being done on his tenement affecting the neigh- 
bouring tenement of the owner of the servitude, or 
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(b) Ills forbearance from doing something on such neigh- 
bouring tenement, which forbearance enures to the 
advantage of the tenement of the owner of the 
servitude. 

§ 200. Servitudes in immovable property are : — 
Easements. 
Profits a prendre. 

Easements are without a right to take any part of the 
fruits or substance of a neighbouring tenement and 
with simply the right to claim submission and 
forbearance. Illustrations of the several classes of 
easements will be found under § 220. 

Eights of easement are acquired by grant, express 
or implied, or by prescription, which may be either at 
common law or under the Prescription Act. 

The mode in which they arise by express grant 
depends on the terms of the grant. How easements 
arise by implied grant will be presently considered.* 

The principal easements are those of ivaier, air, 
support, light, and ivays. 

§ 201. The distinction must be noted between ease- 
ments of each of these classes arising in the ordinary 
way as between two distinct tenements, and easements 
arising on the severance of tenements hitherto held 
and enjoyed together, as to which latter a brief 
account will be given after a general consideration of 
the several classes of easements just mentioned. 

§ 202. Easements may be acquired by exjwess 
grant over water of any kind, whether surface or 

* For the period of use and the conditions necessary for the acquisition 
of easements by jrescrijition of either kind, see works on Easements. 

q2 
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percolating, or underground ; whether flowing in a 
defined or undefined course ; whether constant or 
intermittent ; and whether natural or artificial. 

§ 203. Easements of water by prescription may be 
acquired only over permanent streams and such as 
have defined courses, whether above or underground, 
subject to the qualification in § 204, cl. 1. 

It is immaterial tliat such a stream is artificial, 
provided it is permanent and its course defined. 
{Poiuell v. Butler, 5 Ir. R. C. L. 309, C. P.) 

A stream, the flow of which depends only on the 

will of the person keeping it up, is not permanent in 

this sense. 

lUiidration. 

A. pumps out his mine from time to time, and the stream is 
flowing more or less continuously for more than twenty years to 
B.'s premises. B. cannot, as against A., claim to have the flow 
continued permanently. [Bceston v. Weate, 5 E. & B. 986; 25 
L. J. Q. B. 115.) 

A stream, though intermittent, may be of a perma- 
nent character when the recurrence of flow depends 
upon causes which continue operating, though only at 
intervals, as when a stream is dry at one season but 
flowingr at another. 



D 



Illustration of Stream with undefined Course. 

There is a swamp on A.'s ground from which, for more than 
twenty years, water has percolated through the ground to a 
defined stream, which it has supplied. 

A. may drain off the swamp ; and B. and others, who claim 
a prescriptive right in the defined stream, cannot claim that A. 
shall leave the swamp standing on his ground to keep up a 
stream with an undefined course to the defined stream, {llaic- 
stron V. Taylor, 11 Exch. 369 ; 25 L. T. 33.) 
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§ 204. The several rights of Easement that may 
be acquired in water by prescription are : — 

(1.) The right to the uninterrupted flow of the stream. 

The right of a riparian holder to the uninter- 
rupted flow of water in natural streams is a natural 
right as already explained, and it is only therefore in 
artificial streams that this right is acquired by pre- 
scription. 

Although no right can be acquired by prescription 
as against the originator of a stream that is not of a 
permanent character to compel him to keep up an 
uninterrupted flow of it [Beeston v. Weate, supra), yet 
so long as such stream continues to be transmitted 
by the originator, a right to the continuance of the 
flow of it may be acquired by prescription against 
those through whose land the water passes. {Ark- 
tvrigU V. Gell, 5 M. & W. 203 ; 8 L. J. N. S. Exch. 
201 ; Gaved v. Martyn, 19 C. B. N. S. 732 ; 3i L. J. 
C. P. 353; Greatrex v. Hayward, 8 Exch. 291 ; 22 L. 
J. Exch. 137.) 

(2.) A right to divert water or damup water.— This 
right may be acquired after exercise of it for the period 
and under the conditions required for the acquisition 
of easements by prescription. 

It is acquired as against other riparian owners 
affected by the diversion or obstruction of the water. 

Illustrations. 

(a.) A. has, at particular times of the year, for twenty years 
continuously, by a cut in the bank and small channel, diverted 
the water of the river to his tenement at a distance from the 
bank of the river, on one of the banks of which, below the cut, 
B. is a riparian proprietor. 
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A. may then acquire a right hy prescription to divert the 
stream. {Beaky v. Slimv, 6 East, 209 ; Wright t. Soward, 1 
Sim. & St. 190 ; 1 L. J. Oh. 94.) 

(h.) A. has, for twenty years, obstructed and penned back a 
stream so as to prejudice an upper or lower riparian proprietor, 
or has, for the same period, caused the water to flow over the 
land of such proprietor. A. may, in these oases, acquire a title 
by prescription to continue so to act. [Wright v. Howard, 1 
Sim. & St. 190 ; 1 L. J. Oh. 94 ; Bealey v. 8haic, 6 East, 209 ; 
Mason v. Hill, 5 B. & Ad. 13 ; Stoclqwrt Waterworks Co. v. 
Potter, 3 H. & 0. 300 ; Holker v. Forritt, L. E. 8 Exch. 107 ; 
42 L. J. Exch. 85 ; L. E. 10 Exch. 59 ; 44 L. J. Exch. 52.) 

(3.) A right to pollute water. — This right may be 
similarly acquired by prescription. The time begins 
to run towards the acquisition of the right by prescrip- 
tion from the period at which the pollution becomes 
fu'st perceptible, and prejudicially affects the servient 
estate. The pollution must, have gone on for twenty 
years from that time. (GoMsmid v. Tonhridge Wells 
Improvement Commissioners, L. R. 1 Ch. A-p^i. 349 ; 35 
L. J. Ch. 382.) 

§ 205. Rights of Easement in Aie. — A right to 
the uninterrupted flow of air may be acquired by 
grant, express or implied, but cannot be acquired by 
prescription.* 

A right to pollute air may be acquired by grant or 
by prescription under the Prescription Act. 

§ 206. Right to Support of the adjoining Land 
FOE Buildings. — As already explained, the right to 

* Except, perhaps, hj prescription at coaimon law. (See Wehb v. Bird, 
10 C. B. N. S. 268; 13 C. B. N. S. 841; Hall v. Lichfield Breiuery Co., 
49 L. J. Ch. 600.) 
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the support by the adjoining soil of land unhirdened ivitJi 
huildings is a natural right, but to have the right of 
such support to land burdened with buildings, it is 
necessary to acquire the right as an easement. 

Such a right may be acquired (1) by "express 
grant"; (3) by "implied grant," as when a vendor 
grants land for building purposes, a grant is implied 
of support by the adjoining soil belonging to the same 
vendor of any buildings erected on the land so granted, 
and a subsequent pu.rchaser of such adjoining land 
would be bound by the grant. It seems to be still 
involved in some doubt whether the support of the 
adjoining land for buildings can be acquired by pre- 
scription at common law; but it may be acquired under 
the Prescription Act. (See Dalton v. Angus, 6 App. 
Ca. 740, H. L.) 

Two contiguous buildings, built simultaneously, 
must generally have been built with the intention that 
they should derive support from each other. In such 
case a right to the support of one of them by the other 
mil be acquired as an easement by implied grant or im- 
plied reservation, on the grant of one of the buildings by 
the owner of both. {^Richards Y.Rose, 9 Exch. 218; 23 
L. J. Exch. 3; Righj v. Bennett, 21 Ch. Div. 559, C. A.) 

Where buildings belonging to different owners have 
been built contiguously and have become ancient, 
there is a right of support from the building as well 
as from the land, and this right of support can be 
claimed under the Prescription Act. [Lemaitre v. 
Davis, 19 Oh. Div. 281 ; 51 L. J. R. Ch. 173.) 

Even where the right to support of one of two such 
buildings by the other does not exist, if one is being 
removed, the owner is bound to use due care to pre- 
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vent damage to the other by the act of removal. 

{ChadzvicJc v. Trotver, 6 Bing. N. C. 1 ; 8 L. J. N. S. 
Exch. 286.) 

§ 207. Easements of Light to One's Tenement.— 
There is no natural right to receive light coming 
laieraUij to one's tenement. If such a right is claimed 
it cannot be made good unless it has been acquired as 
an easement. 

A right of easement to light is not properly a right 
to receive light from the servient tenement, but a right 
to require the owner of the servient tenement to 
abstain from so building as to obstruct the light 
coming from the servient to the dominant tenement. 

§ 208. The construction of the rights to ease- 
ments by express grant must depend on the terms of 
the grant. No illustration of them is needed. 

The following is an Illusfrcdion of an Implied Grant. 

A. sells B. a house witli ^^indows overlooking A.'s grounds. 
A. has impliedly granted to B. an easement of light over his 
grounds to those windows, because this is a continuous and 
apparent easement, used during unity of the now divided tene- 
ments, and required for the use of the tenement conveyed. 

§ 209. Easements ^ of Way. — A public right of 
way — the right which every member of the community 
has of passing from one place to another by public 
passages and ways — does not depend upon the situa- 
tion of a tenement, and is not an easement. 

§ 210. Private rights of way arc abridgments of 
the natural right of an owner of landed property to 
exclude all persons from his jjroperty. 

Such rights appertain to a person or body of persons 
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(1) for the purpose of passing generally, or (2) for the 
purpose of passing to and from a particular tenement 
of which such person or persons may be possessed. 

The former being without reference to a tenement 
in the possession of the holder of the right are not, 
properly speaking, easements. 

The latter are easements, and are divided into two 
classes. 

(a.) A general easement of way, that is, useable for 
all piirposes connected with passing to or from the 
dominant tenement ; or (h.) a particular easement of 
way limited to a particular mode of user in connection 
with the dominant tenement. 

It may be limited to particular occasions, or hours, 
or times of the year. {Brudhurn v. Morris, L. R. 3 
Ch. Div. 812, C. A. ; Coivling v. Iligginson, 4 ]\I. & W. 
245 ; 7 L. J. N. S. Exch. 265 ; Ballard v. Dyson, 1 
Taimton, 279.) 

§ 211. The owner of an easement of way can only 
enter upon the way at either extremity, and not at any 
intermediate point. [Woodyer v. liaddon, 5 Taunton, 
125, see at p. 132.) 

He can only use the way for the purpose of passing 
and repassing to and from the tenement. 

Illustration. 

A. possesses a tenement near a higliway, and has a private 
right of way over the land intervening hetween the highway and 
his tenement. He has also some land at a spot still further 
from the highway, where he is about to build a house. He 
conveys bricks and other material for building his house by the 
private way, first to the tenement to which he possesses the 
right of way, and afterwards thence to the spot at which he is 
about to build a house. 
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In an action brought for damages for unauthorized use of the 
way it is a question upon these circiunstances whether the way 
was used for the purposes of the dominant tenement. {Skull v. 
Glenister, 16 C. B. N. S. 81 ; 33 L. J. 0. P. 185 ; Clifford v. 
Hoare, L. E. 9 G. P. 362 ; and 43 L. J. C. P. 225.) 

§ 212. The use of a private Avay to sucli a highway 
connected by the Avay with the dominant tenement is 
a proper use of the way whatever may be the ultimate 
purpose of reaching the highway. {Colchester v. 
Roberts, 4 M. & W. 769 ; 8 L. J. N. S. Exch. 195.) 

§ 213. If a dominant tenement is divided between 
two or more persons, a right of way appurtenant 
thereto becomes appurtenant to each of the severed 
portions, provided that such distribution of the ease- 
ment is not at variance with the actual or presumed 
grant, under which the right has been acquired. [Cod- 
ling V. Johnson, 9 B. & C. 933 ; 8 L. J. K. B. 68 ; 
Bower v. Hill, 2 Bing. N. C. 339; 5 L. J. N. S. 
C. P. IT.) 

§ 214. Ways of necessit}'-, which have been used 
between two portions of the same tenement, will, on 
severance of such tenements and sale of one portion of 
them, pass to the vendor as appurtenant to the portion 
sold to him ; but other wa}'s, however convenient, 
do not pass unless it expressly appears that such ways 
as were previously enjoyed in connection with the 
reserved tenement were intended to be conveyed.* 

* As to what language has been lield to convey conveniences used prior 
to the severance of tenements, see Whalley v. Thompson, 1 B. & P. 371 ; 
Barlow v. Rhodes, 2 L. J. N. S. Exch. 91; Geoghegan v. Fegan, 6 Ir. E. 
0. L. 139, Exch. ; Kai/ v. Oxiey, L. E. 10 Q. B. 360 ; 44 L. J. Q. B. 210. 

In Barhshirc v. Oruhh, 18 Ch, Div. 616, the way appears to have been 
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I/liisf ration. 

A. sells to B. a portion of his tenement, between which and 
the portion which he reserves a path passes to the back gate of 
the premises embracing the portion of the tenement sold to B. 
B. has a way to the front door of his tenement and the way by 
the back gate is not a way of necessity. 

There are no words in the conveyance expressing that rights 
of way previously enjoyed with the premises sold are intended 
to be conveyed. 

The way by the back gate does not pass. {Proctor v. Hodg- 
son, 10 Exch. 824; 24 L. J. Exch. 19-;; JDodd v. BurchrU, 31 
L. J. Exch. 364 ; 1 H. & C. 113; Pearson v. Simicer, 1 B. & 
S. 571.) 

§ 215. A way of necessity over the laud of the 
vendor is implied when there is no other way to the 
tenement purchased except by passing through the 
tenement of the vendor from which the tenement 
purchased is severed, or by trespassing on that of a 
stranger. 

§ 216. No grant can be implied of a way of neces- 
sity through the tenement of a stranger. 

Illustraiion. 
A. sells B. a site for the express purpose of building a house. 
B. has no way to the house except over A.'s adjoining property. 
B. has a way of necessity over A.'s property. {Dames v. Sear, 
L. E. 7 Eq. 427 ; 38 L. J. Oh. 545.) 

§ 217. When the land reserved by the grantor on 
severance of tenements is on all sides surrounded by 
the land granted, or is otherwise only capable of being 

a way of necessity, and it is not apparent why a rectifioation of the con- 
veyance was called for by the insertion of general words expressing that 
rights of way- previously enjoyed were intended to be convoyed. 
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reached over the land granted, a way of necessity over 
the land granted is impliedly reserved. (See numerous 
cases, page 217 Goddard, Ed. of 1877; but see also 
Suffield V. Bro'wn, 33 L. J. Ch. 249.) 

§ 218. When a right to a way of necessity arises 
in favour of grantor or grantee, he has a right to take 
the most convenient way. 

Illustration. 

" A. Had an acre of laud whicli was in the middle and encom- 
passed with other of his lands, and enfeoffs B. of that acre. E. 
has a convenient way over the lands of the feoffor, and is not 
bound to use the same way that the feoffor uses," but may take 
any way convenient to the grantee. {Oldfield's case, Noy's 
Reports, 12-3.) 

The way once ascertained cannot be altered [Pearson 
V. Sjyencer, 1 B. & S. 571 ; 3 B. & S. 761 ; 4 L. T. 
N. S. 769) unless it is rendered incapable of use by the 
conduct of the grantor, in which case the holder of the 
right of way may take a different route. 

The mere failure on the part of the grantor to keep 
the way in good repair is not sufficient to justify the 
holder of the right in taking a different route. 

Illustration. 

A. has a right of way for a horse and cart over B.'s ground. 
B. contracts the width of the road and renders impracticable the 
exercise of A.'s right. A. may take a different route over B.'s 
ground. [Hau-ldus v. Carbines, 27 L. J. Exch. 44; 8elhy v. 
Ndtlefield, 22 W. E. 142.) 

§ 219. The Mode in which Easements arise on 
Sk\'eraxce of Tenejient.s. — On severance of a tenement 
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by transfer or otherwise, a grant to tlie grantee or 
reservation to the grantor will be implied — 

(a.) Of all those conveniences of a continuous and 
apparent character which one part of the 
tenement derives from another, and which 
have in fact been used by the owner during 
the u.nity, and which are required for the 
tise of the part conveyed or the part reserved 
respectively, though they may have had no 
legal existence as easements. 
(b. ) And of all those easements, without which the 
enjoyment of the severed portions could not 
be had at all. 
These latter are called easements of necessity. 

lUitstmtions. 

(a.) A. buys a tenement, from part of -wliicli ("a") water 
flows through a pipe to another part ("b"). A. cuts the pipe 
and stops the flow of water, which was not required for the 
enjoyment of the portion ("b"). He then sells "b" to 0. 
The convenience of the flow of water is not conveyed to 0. by 
the mere sale to him of the tenement "b." {Dame Broim's 
case, Moore v. Brown, Dyer, 420.) 

{a.) A. purchased No. 1, one of three detached villas ; B. then 
purchased the other two, Nos. 2 and 3. There was a gate in 
front of No. 1, and a gate in front of No. 3, and a drive in 
front of the villas connecting the gates, and intended for use for 
the three villas. The conveyance to A. comprised the land in 
front of No. 1 uf) to the road. A. put up a fence to prevent B. 
from using the drive in front of A.'s villa. B. brought an 
action to restrain A.'s interference with B.'s right of way in 
front of A.'s villa. The right of way was not expressly re- 
served in A.'s conveyance, nor was the grant expressed in B.'s 
conveyance ; if it had been, this could not have prejudiced A., 
whose conveyance was prior to B.'s ; nor could such a grant be 
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implied, because tlie convenience was not absolutely required 
for the use of tbe part conveyed. (Johnson v. Pate, before 
Mr. Justice Denman, Ch. D. 2nd to 12tlL May, 1884; Law 
Journal Notes of Oases, 1884, p. 60.) 

{h.) A. is owner of two adjoining houses. A gutter runs 
along the top of both houses which carries off the rain water. 
The flow is from house " a " to house " b." 

A. sells house " a " to B., and then house " b " to 0. C 
cannot restrain B. from letting the water pass by the portion of 
the gutter appurtenant to C's house, because C. takes only 
the rights of A., and the passage of the water by the gutter is a 
continuous and apparent convenience used by the owner during 
the unity of possession, and necessary for the tenement conveyed 
to B. [Copi^y V. J. de B., 11 Hen. YII.) 

[h.) A. is the owner of a house under which a draia runs to 
the sewer. 

A. divides this house into two portions, "a" and "b," under 
which the drain runs from " a " to " b " and so under " b " to 
the sewer. 

A sells " b " to 0. without express reservation of the right to 
discharge the contents of the drain through such part of the 
drain as runs under the tenement sold to 0. ; and afterwards 
sells " a " to D. D. has a right to discharge the contents of the 
drain under his house through that portion of the drain which 
is under C's house, because this convenience was used by the 
owner during the unity of possession and at the time of the sale 
to C, and is necessary for the use of the tenement " a." A 
reservation of the right was therefore implied at the time of the 
sale to C, and the right passes to D. on sale to him of the tene- 
ment " a." {Pyer v. Carter, 1 H. & N. 922 ; 26 L. J. Exch. 
258.) 

[b.) A. possesses two tenements. From the tenement " a " a 
stream of water runs to tenement " b " and fills a pool appur- 
tenant to " b." The pool is necessary to the enjoyment of the 
tenement " b." A. sells " b " to C. A. cannot stop the flow of 
water to C's pool, {^anj v. Picjot, Popham's Eeports, 166 • 
Tudor's L. C) 



IN OBJECTS, PRIVILEGES, AND ADVANTAGES. 239 

(b.) A. has two closes, " a " and " b " ; "a " is only accessible 
by a patb through " b." A. sells " a " to C, and afterwards 
sells "b" to D. 0. has a way of necessity through "b," to 
and from " a," by implied grant. 

And supposing that A. sells " b " first to D., and retains " a " 
himself for sometime, and afterwards sells " a " to C, A. would, 
by implied reservation, have a way of necessity tlxrough the 
close sold to D. ; and on his conveying " a " to C, the latter also 
would have this privilege. {Fumington v. GciUand, 9 Exoh. 1 ; 
22 L. J. Exch. 348.) 

ih.) Pipes convey water from estate "b" to estate "a." Both 
belong to one pers.on, A. He sells " a" to B., and afterwards 
sells "b" to C. The water is necessary to the enjoyment of 
the estate "a." C. cannot cut ofi the water from B. (WatU 
V. Kelson, L. E. 6 Ch. 166 ; 40 L. J. Ch. 126.) 

§ 230. Rights of easement are invaded whenever 
the right of use is interfered with unlawfully and to 
the prejudice of the owner of the servitude. 

The following are illustrations of unlawful and pre- 
judicial interference with rights of easement : — 

A. has a right of way over B.'s land. 0., who has no right 
in the passage way, blocks up the way, or deposits articles in 
the way. {Williams v. Esling, 4 Barr. 486, Penn. ; Big. El. of 
Torts, 189, 190.) 

A. has a right to discharge water into B.'s land. B. dams 
the access into his land. 

A. having ancient windows giving access of light to his house 
from B.'s land, B. is restricted in his right to build on his own 
land so as to obstruct the light passing to A.'s windows. B. 
builds so as to obstruct the light passing to A.'s windows. 

A. enjoys a right to the passage of rain water by a gutter 
from his house along the roof of the adjoining house of B. B. 
cuts through the gutter and stops the passage of water along his 
house. 
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A. has a right to divert water flowing to B.'s land. B. 
destroys the works hy which the water is diverted. 

A. has a right to pass through a door on B.'s premises, and 
by a path beyond it to get to his own house. B. fastens the 
door so that A. cannot pass. 

A. has an ancient building bordering on the boundary be- 
tween his land and that of B., and has acquired an easement to 
the lateral support of his land weighted with the building by 
B.'s land. B. digs at the boundary of his land and removes the 
lateral support to which the building of A. is entitled, and the 
building sustains damage. 

PEOFITS A PKENDEE. 

§ 221. A profit a prendre is a servitude with a 
right in the owner of the dominant tenement to make 
a profit out of the substance of the servient tenement ; 
and the right is prejudicially interfered ^^'ith by any 
conduct of another which tends unlawfully to prevent 
the owner of the dominant tenement from enjoying 
the advantage of making profits out of the tenement. 

Ilhid ration. 
A. has in B.'s grounds a right of pasture or of digging for 
sand or minerals, or of killing and taking away game or fish 
from B.'s grounds. In each case A. has a right denominated a 
profit a ^irendrc. 

Water and light not being property are not the 
objects of profits a prendi-c. 

The following are profits a prendre : — 

(1.) Rights of common of pasture. — These rights are 
either common appendant or common appurtenant. 

The right of common appendant is the right of the 
freeholders of the manor to pasture their cattle on the 
Avastes of the manor. 
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The riglit of common attached to the ownership of 
land enjoyed by persons other than the freehold tenants 
of the manor is called a right of common appm-tenant. 

A right of common of pasture in either case is 
Imiited to the beasts, levant and couchant, upon the 
land to which the right appertains. 

(2.) The right of common of shacJc.—T\\h is a right 
appertaining to several persons occupying several 
parcels of uninelosed land to turn out their cattle at 
certain seasons to graze indiscriminately over the 
whole plot of land. 

(3.) The right of common pur cause de vicinage. — 
This exists where the inhabitants of two townships 
or villages have immemorially inter-commoned with 
one another. 

It exists under the following conditions : The two 
townships or villages must be contiguous to each 
other. The land pastured on must be unfenced. 
Neither party can put on the common of the other 
more beasts than his own common will pasture. The 
practice must have been acquiesced in immemorially.* 

(4.) The right of sole and separate pasture exists 
as a profit a prendre, where, in favour of the person 
enjoying the right, the owner of the soil is excluded 
from a right to the pasture of some particular piece of 
his own ground for a definite limited period, which 
may be recurrent. 

(5.) The right of common of turhari/. — This is 
the privilege attaching to the owner of an ancient 

* This is not regarded aa a profit a prendre, but it is attached to land, 
and is a rigM to take a profit out of tlie substance of anotlier's estate. It 
seems within the definition, equally with ordinary rights of common of 
pasture. 

I. R 
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dwelling-house of cutting or carrying away turf from 
the land of another to be used for fuel for the 
dwelling-house. 

Illustration. 
A. has the right of common of turbary in B.'s premises. A. 
takes tiirf from B.'s premises, part to sell and part for the pur- 
pose of making grass plots. B. does not allow A. to take turf 
for these purposes. B. has not invaded A.'s right of turbary. 

(6.) The right of common of estovers.- — This is the 
privilege of cutting wood in the premises of another, 
and carrying it away for purjDoses of burning, build- 
ing, or enclosing. It is attached to an ancient tene- 
ment. Copyholders may claim the right by custom. 
Others may acquire it by grant or prescription. 

" Building" only includes what is newly built, and 
does not include repairs. It does include additions. 

The right only extends to the taking wood in 
moderation. 

The right of common in gross is not a servitude, and 
is, therefore, not treated of here. 

CUSTOMARY RIGHTS. 

§ 222. Customary rights differ from servitudes in 
not being necessarily for the advantage of the tene- 
ment of the person to whom the right appertains : as 

a right of the inhabitants of the village of to 

dance in a certain part of the grounds of the manor of 
B. These rights need not be separately considered. 

LICENCES. 

§ 223. A licence is a privilege or permission which 
any person, quite independently of any tenement of 
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which he is owner or of which he is possessed, obtains 
from the owner of the tenement in respect of the use 
of that tenement, either occasionally or for a definite 
temporary purpose. 

A licence as to personal things is a grant or a loan. 

Illustrations. 

A. grants to B. a licence to hunt in A.'s ground and to carry- 
away deer. Here the permission to Imnt on A.'s ground is a 
licence. The permission to carry away deer is a grant of the 
deer. {Thomas v. Sorrell, Yaughan, 351. See Wood v. Lead- 
hitter, 13 M. & W. 838 ; 14 L. J. Esch. 161.) 

A. permits B. to take a wheel-barrow so many days a week 
from A.'s ground. This is a loan. 

A licence may be granted by parol. 

A parol licence is void where its effect, if valid, 
would be to convey an easement. [liewlins v. Shij)- 
man, 5 B. & C. 221 ; 4 L. J. K. B. 241 ; Cocker v. 
Cotvper, 1 C. M. & R. 418; 5 Tyrr. 103; Fentimany. 
Smith, 4 East, 107.) 

A parol licence, though executed, is countermand- 
able. 

Exception 1. — A parol licence, if executed, cannot be 
countermanded in cases where the effect of it is not 
indeed to convey an easement, but to authorize the 
grantee, by doing something on his own land, to 
abridge or extinguish an easement hitherto possessed 
by the grantor over the land of the grantee. 

Exception^. — A parol licence is not countermandable 
if it is coupled with a grant of an interest. It is then 
to be regarded as putting the grantee in possession of 
the interest so granted for the term of the licence or 
for a reasonable term, but not for longer than the 

r2 



244 INJUEIES IN EESPECT OF EIGHTS 

right to possession of tlie place in or upon whicli tlie 
interest is granted remains in the grantor. 

Illustration to Excqytion 1. 

(«.) A., by licence of B., erects in A.'s premises a weir in a 
stream at a point above B.'s mill, to -wbicli tbe water had been 
accustomed to flow, and thus diminishes the advantage which B. 
had of right and by way of easement enjoyed in the use of the 
water of the stream. The licence is irrevocable. {Liggiiis v. 
Iiif/e, 7 Bing. 682 ; 9 L. J. C. P. 202.) 

Illustrations to Exception 2. 

{b.) A. gives permission to B. to stack hay on A.'s land and 
carry it away. 

This licence is not revocable till B. has had reasonable time 
to stack and carry away the hay. {Webb v. Paternoster, 2 
EoU. Eep. 143, .152.) 

In the same circumstances, A., after giving the permission, 
sells the land to C. A.'s rights to possession of the land on 
which he had given B. permission to stack the hay having 
ceased, the licence ceases. {Plummer v. Webb, Noy's Eep. 98.) 

(c.) A.'s hay was seized by his landlord as a distress for rent, 
and sold, the conditions of sale being that the purchaser, B., 
might come on A.'s ground from time to time to remove the 
hay. A. assented to this. B. removed some of the hay and 
then A. locked the gate. B. broke open the gate. The licence 
given by A. being irrevocable, A. cannot recover damages from 
B. ( Wood V. Manleij, 11 Ad. & E. 30 ; 9 L. J. N. S. Q. B. 27.) 

{d.) A. authorizes B. to dig for tin in A.'s property, and to 
dispose of the tia on certain terms for twenty-one years. A. has 
granted an irrevocable licence for twenty-one years to take the 
ore which shall be found. {Doe v. Wood, 2 B. & Aid. 738.) 

{e.) A. grants B. a licence to hunt on his land and take away 
game. This is a grant of the game mth a licence to come and 
carry it away. The licence is not revocable until it has been 
executed for a reasonable period. {Thomas v. Sorrell, Vaughan, 
351.) 
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The words " coupled with a grant of an interest" in 
Exception 3, mean coupled with such a valid grant of 
an interest as may be made by parol, as an interest in 
stacking hay, removing hay, digging for ore, and 
taking game ; but do not include an interest which 
may only be granted by deed. 

Illustrations. 

(«.) A., witliout deed, permits B. to come on his land and 
make there a water-course to conduct water to B.'s land. There 
being here no valid grant of the water-course, which can only- 
he granted by deed, the permission, though coupled with an 
interest, is a mere licence, and as such revocable. (Case put in 
Wood V. Leadbittur, 14 L. J. Exch. 165.) 

{h.) A. grants B. permission to hunt and shoot on his land, 
but does not grant him permission to carry away game ; as the 
parol grant to use the land for hunting or shooting does not 
convey any valid interest in the land, or any interest in the 
game killed, the permission is a mere licence and revocable. 
(Case put in Wood v. Leadbittcr, 14 L. J. Exch. 165.) 

Exception 3. — A parol licence is not countermandable 
if the licensee, acting on the permission granted, has 
executed a work of a permanent character, and has 
incurred expense in execution, provided the licence 
does not imply the grant of an interest of a kind 
which, so granted by parol, would be invalid. 

Illustrations to Exception 3. 

A., by licence of B., by a permanent structure, encloses on 
A.'s own ground, with B.'s consent, an area through which B. 
had been accustomed to receive, and had a right to receive, light 
and air. In consequence of the enclosure B. receives no light 
and air by the area. The licence is irrevocable. {Winter v. 
Broekwell, 8 East, 309.) 

A., by licence of B., built a cottage on the waste ground of 
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B., and lived in it for a year and a-lialf. Held that tlie licence 
was revocable. {Rex v. Inhabitants of Soundon-on-the-IIiU, 
4 M. & S. 565.) To have held that the licence was irre- 
vocable would have amounted to the recognition of a grant 
to the land, which would be invalid by parol. 

A jDarol licence, though executed, and even though 
valuable consideration may have been given for it, is 
countermandable in other cases. 

Illmtration. 

A. issues tickets at one guinea each, permitting the holders to 
come on his enclosure to witness some races. B. becomes the 
holder of one of the tickets, for which he has paid one guinea. 
A. may at any time revoke the permission to enter and be on 
the enclosure and turn B. out of it. ( Wood v. Leadbitter, and 
the cases cited in it, 13 M. & W. 838 ; 14 L. J. Bxoh. 161, 
viz., Webb v. Paternoster, Wood v. Lake, Wood v. Manley, and 
Taylor v. Waters, which it overruled.) 

§ 224. The nature of the right having been thus 
explained, it is next necessary to ascertain how it may 
be infringed by third parties. It is called a privilege, 
but it seems strange to hold that any third person can 
interfere with this privilege with impunity. Yet in 
HUIy. Tupper, 2 H. & C. 121, in which A., a canal 
company, granted to B. the exclusive right to let boats 
for hire over their water, and C. interfered with this 
right, it was held that B. had no right of action 
against C. 

The rational ru.le would seem to be that as, until 
the licence, if revocable, is revoked, the licensee has a 
right under the permission of the licensor to make 
use of something over which he has control, the 
licensee has a right as against all except the right 
owner (or person entitled, as against the licensor. 
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to immediate possession), to enjoy the privilege, and 
the right would then be violated by interference with 
the enjoyment. 

Bo. Injuries in respect of certain Privileges granted 
for the protection of Industry. 

THE EIGHT TO TRADE MARKS. 

§ 225. No one can lawfully sell his goods as the 
goods of another. {Croft v. Daij, 7 Beav. 84.) 

To enforce this principle, a man is protected in his 
assumption of particular marks to distinguish his own 
goods. He is therefore said to have a right to such 
marks, and the right is thus a species of property. 

§ 226. The right to a trade mark is the right to 
the sole application of the symbol which constitutes 
the trade mark to the particular class of objects as 
goods, trade buildings or trade articles, or other things. 
(Singer Machine Manufacturing Co. v. Wilson, L. R. 3 
App. Cases, H. L. 376; 47 L. J. Rep. Chanc. 481.) 

§ 227. When a person uses permanently a definite 
mark or name attached to his goods or wares for the 
r)urpose of their identification.^ that is called the trade 
mark, and any other person who uses a mark or name 
so similar as actiially to have deceived, or such as 
obviously might deceive the public as to the identity 
of the goods sold with those sold by the former person, 
invades the right of the owner of the trade mark. 

Illustrations. 
A. adopted as the trade mark of Hs mustard tlie figure of an 
ox on the flank of wHioh was printed the word " Durham," and 
the word " Mustard " below. B., also a mustard manufacturer, 
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afterwards used a similar ox without the words " Durhara " and 
" Mustard," but with his name printed below. If the marks 
used by B. are held by the Court to be so similar as to be likely 
to deceive purchasers, B. has invaded A.'s right in his trade 
mark. {Sarrison v. Tat/lor, 11 Jur. N. S. 408.) 

A., an omnibus company, marks its omnibuses with a blue 
Maltese cross and a lion. A rival company uses the same 
devices. It has invaded A.'s right. {Knott v. Morgan, 2 Keen, 
219.) 

§ 228. When a person in trade applies a name to 
an article merely for the purpose of description, and 
not with the intention of permanently applying the 
name to the article for the purpose of its identification 
as the article by that name specially introduced to the 
public by himself, he cannot claim to restrain another 
from using the same or a similar name. 

Illustration. 
A. introduces into the market an article, new as an article of 
commerce, though previously known to exist, and advertises it 
by a scientific name descriptive of its qualities. B. obtains 
a quantity of the same article and also offers it for sale 
by tJw same descriptive title. B. has not invaded a right 
of A.* 

§ 229. When the goods or other articles to which 



* Braliam v. Bustard, 1 H. & M. 447, appears to contradict this; but 
in that case the person sought to he restrained was sel lin g not the same 
hut similar goods to what the plaintiffi introduced into the market. The 
defendant, therefore, in that case sought to sell his goods as the goods of 
another; whereas in the illustration given, the defendant had as much 
right as the plaintiff to sell the goods, and the use of the scientiiic name 
by which the goods had heoome known in the market did not imply that 
they were the plaintiff's, so that in selling them by that name he was not 
contravening the princi2")le upon which the exclusive right to a trade mark 
exists. 
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the trade mark is attached derive their peculiar value 
from the personal skill of the adopter of the trade 
mark, an assignee does not acquire the right to the 
exclusive use of the trade mark. 

PATENT EIGHT. 

§ 230. The privilege of patent right is only ac- 
corded to persons in respect of new manufactures. 

The pri^-ilege is to enjoy the first sale of the goods, 
and is accorded for the period of fourteen years. 
A manufacture means — 

(a.) Something made which is of use in itself; or 
(b.) Something which is of use for making or 
doing other useful things. Such are ma- 
chines and mechanical implements of all 
kinds. 
((?.) Processes for producing substances. (E. v. 
Wheeler, 2 B. & Aid. 349.) 
(d.) The privilege is granted in respect of new 
"manufactures" only when they appear to be an 
improvement on the existing "manufacture." 

lUustrations. 

(«.) A. invents a medicine, a stove, or a telescope. (See R. v, 
Wheeler, 2 B. & Aid. 349.) 

lb.) A. invents a steam engine for locomotive or manufac- 
tui'ing purposes, or for cutting and sheaving, or threshing corn 
(see B. V. Wheeler, 2 B. & Aid. 349) ; or an engine with an 
arrangement for regulating the consumption of fuel in fire 
engines {Hornbloicer v. Boulton, 8 T. E. 95) ; or a method of 
securing buildings from fire. {Boulton v. Bull, 2 H. Bl. 493, 
per Eyre, 0. J.) 

(c.) A. invents a process of making elastic goods or fabrics, 
and the production of cloth from cotton ilax or other suitable 
material, not capable of felting, in which are interwoven elastic 
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cords or strands of india-rubber, coated or wound round with 
filamentous material. [Cornish v. Eeene, 3 Bing. N. C. 670.) 
These inventions («.), (5.), and (c), are "manufactures." 

{(l.) And if they introduce improvements in the existing 
means of accomplishing the same purpose, they are "new" 
within the meaning of the Act, and are fit subjects for a patent. 
[Crane v. Price, 4 M. & Gr. 586 ; Wright v. Hitchcock, L. E. 5 
Exoh. 37 ; 39 L. J. Exch. 97.) 

§ 231. The patent must be new at the time of the 
grant. If there has been a publication of it, even in a 
book, it is not "new." 

The person to whom the privilege is accorded must 
be the inventor of the ''new manufacture." 

In "inventor" is included a person who introduces 
the invention from a foreign country. 

" Inventor " does not include a person who, having 
discovered the thing, has kept the application of it 
private, and has put it to no public use until some 
other person has come forward with the same inven- 
tion. (^Caiy enter Y. Smith, 1 Webster, R. 534; Bettsx. 
Memies, 3 Jur. N. S. 357.) 

It does not include a person who has made merely 
abortive experiments, but it includes a person who has 
taken up such experiments made originally by others, 
and by further action has supplied what was neces- 
sary to turn the experiments to practical use. [Gallo- 
loay V. Bleaden, 1 Webster, li. 529 ; Jones v. Pcarce, 1 
Webster, Pat. Cases, 122 ; Murray v. Clayton, L. R. 7 
Ch. 570; Letvis v. Marling, 4 C. & P. 52.) 

§ 282. A patent right is infringed by another who 
has directly or indirectly, without leave of the pa- 
tentee, made a profit to himself of the privilege 
accorded to the patentee. 
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Illitst rations. 

A., not tlie patentee, sells tlie subject of tlie patent for Ms own 
profit, ■without having procured it from the patentee directly or 
through others. 

Or imports and sells articles manufactured abroad, according 
to the specification of the English patent, without the consent 
of the patentee. 

In these two cases the patent is infringed. 

A., a tradesman, not the patentee, buys patent articles from 
the patentee, either directly or through others, and retails them. 
As the patentee has already sold them to A., either directly or 
through others, and has enjoyed the advantage of his privilege 
in regard to them, the subsequent sale by A. does not infringe 
the privilege. 

A., who is in possession of a patented article by lawful pur- 
chase, dies. The sale by his executors of the patented article is 
not an infringement of the privilege. 

COPYRIGHT. 

§ 233. A man has a right to the fruits of his own 
literary labours. 

§ 234. Copyright is the exclusive right which a 
man has of producing copies of his literary works, 
called ''books " in the statute. 

" Book" is defined to include " every volume, part, 
and division of a volume, pamphlet, sheet of letter- 
press, sheet of music, chart, map, or plan sejDarately 
published." 

But unpublished manuscripts are also protected by 
injunction and action, and the meaning is not, there- 
fore, confined to published works. 

The right extends to newspapers, oral lectures, 
dramas, and works of art : as music, paintings, engrav- 
ings, sculpture, designs, and photographs. 
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§ 235. An author may assign to another his privi- 
lege of copyright, but the assignment does not include, 
unless it be expressly so stated, the right of represen- 
tation. 

§ 236. The right in articles composed for en- 
cyclojDajdias and periodicals, on the terms that the 
copyright shall belong to the proprietors of the ency- 
clopgedias, &c., and paid for by them, belongs, when 
jKiid for* to such projjrietors. But the right of pub- 
lishing such in separate form, reverts, after twenty- 
eight years, to the author, f and during the twenty- 
eight years such articles cannot be published sepa- 
rately without his consent. { 

Also the author may reserve to himself, by express 
or implied contract, the right of publication in a 
separate form during the twenty-eight years. 

§ 237. The period for which copyright endures 
is — 

(1) In the case of works published in the author's 

lifetime : — the life of the author, and seven 
years after his death ; or if the entire period 
so extended is short of forty-two years, the 
completion of a period of forty-two years. 

(2) In the case of works published after his 

death : — forty-two years from the first pub- 
lication. In this latter case the copyright 
belongs to the person on whom the right to 
the manuscript has devolved. 



* Richardson v. Gilhert, 20 L. J. Ch. 553. 
t 5 & 6 Vict. 0. 45, s. 18. 

X Smith V. Johnson, 33 L. J. Ch. 137; Hereford {Bishop) y. Griffin, 17 
L. J. Oil. 210. 
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§ 238. No right of action attaches for invasion of 
copyright until an entry of it has been made at Sta- 
tioners' Hall. 

§ 239. There is no copyright in libellous, fraudu- 
lent or immoral works. 

Illustration. 

A. procured B. to write a work for him as a translation of a 
work by Sturm, a well-known German religious writer. 0. 
published copies of this book without authorization by A. On 
action by A., it was held that no copyright attached to A. in 
respect of the work, which was, as pleaded by C, a fraud on the 
public. {Wright v. TalUs, 1 C. B. 893 ; 14 L. J. C. P. 2J^3.) 

As to immoral or libellous works, see Stockdale v. Oxiclujn, 5 
B. & 0. 173. 

§ 240. Copyright may be infringed — 

By the publication by a person of an unauthorized 
edition of a work in this kingdom, of which the 
copyright exists in some other person ; 

This includes (1) publication of the Avhole ; 
. (2) publication of a part; (3) imitation of 
the whole or a part, or reproduction or 
abridgment of the whole or a part, so dis- 
guised as to make it resemble a new work. 
Or by the introduction for sale of a foreign 

reprint of the work, or by sale of it ; 
Or by pretending to be the aiithor of a book, and 
fraudulently appropriating the profits due to 
the real author ; 
Or by possessing for sale or hire any such book 
without the consent of the proprietor of the 
copyright. 
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§ 241. In selling, publisliing, or exposing for sale, 
a work containing a foreign piracy of a work pub- 
lished in England, knowledge of the piracy is neces- 
sary to create an ofEence. Not so as to the introduction 
of such works into this country. (See sect. 17 of 
Copyright Act, 1842.) 

§ 242. Copyright is not infringed by the sale of a 
book as that of another person, when it really is some- 
thing quite different. This is rather the invasion of a 
trade mark ; the sale by one person of his goods as 
the goods of another, with a view to his own profit. 



EIGHTS TO THE ADVANTAGES OF CONTRACTS, AND OF ESTAB- 
LISHMENTS FOR PROMOTING TRADE AND BUSINESS. 

§ 243. Every one has a right in rem to be secured 
from losing, through the false and malicious statements, 
or threats, or intimidations of third persons, the advan- 
tages of a contract with another, though such contract 
may not involve the personal services of the person with 
whom the contract is made. 

A right is also recognized to be secured from losing 
in the same way the advantage of an established trade 
or business. 

§ 244. A right to the advantages to be derived 
from a contract with another is not a right in rem in 
other cases. 

lUiistraiions. 

A. contracted witli B. to dig a cutting through his land. C, 
negligently, but not with the intent to deprive A. or B. of the 
benefit of their contract, laid a pipe in the same land, so that 
water leaked out upon the land and interfered with B.'s work. 
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The work Avas delayed, and B.'s profit from tlie performance of 
the work was lost. B. had not a right in rem to be secured 
from loss in the performance of his contract. {Cattle v. Stockton 
Watencorlis Co., L. E. 10 Q. B. 453 ; 44 L. J. Q. B. 139.) 

A. was going to get married to B. C. falsely and maliciously 
asserted that A. was already married, whereby A. lost her 
intended husband. A. had a right in rem that the contract 
between her and B. should not be interfered with by the false 
and maKcious statements of others. This right was violated 
byC. 

A. contracts with B. for the sale of goods. C. makes a false 
and malicious claim of a lien on them. The contract is in 
consequence broken by B. {S/iejj/ierd y. Wakeman, 1 Sid. 79.) 

A. has tenants, C, D., and E. F. threatens them and causes 
them to leave their holding. (1 Eoll. Abr. 108, pi. 21.) 

A. has a vessel trading in a foreign port. The master of 
another vessel fires oif guns at persons coming to trade with 
A.'s vessel. [Tarleton v. McGaideij, Peake, 270.) 

B., C, and D. are working at A.'s shop. E. frightens them 
away. 

A. has a school. B., by false stories, frightens the parents 
and induces them not to send their children there any longer. 

A. was a mason and possessed a stone quarry. B. disturbed 
his workmen and all persons coming to buy stones, threatening 
to harm them, and also to bring actions against them if they 
worked or bought stones there. [Garrett v. Taylor, Cro. Jae. 
567.) 

A., B., and C, trade unionists, issued threatening placards 
enjoining workmen not to work for D. until the dispute between 
D. and the trade union was settled. [SpringJicad Spinning Co. 
V. Bile?/, L. E. 6 Eq. 551 ; 38 L. J. Ch. 889.) 

A. was an actor engaged to perform a part in a theatre. B., 
C, and D., to prevent A. from performing his part, procured 
persons to go and hoot him, whereby they interrupted him in his 
performance. {Gregor// v. Dtike of Brunsicick, 1 Oar. & K. 24.) 
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§ 245. If the obstruction to the exercise of such a 
right of one person arises out of a fair and lawful 
exercise of a right by another, the right of the first- 
named person is not violated. 

Illustrations of Fair Competition. 

A. has a school which has existed for many years. B. comes 
to the same locality and sets up another school, and engages in 
competition with the existing school of A. Thereby he attracts 
away some of A.'s scholars. A.'s right has not been violated. 
(Per Holt, C. J., in Keeble v. HicheriiujhiU, 11 Mod. 74; and 
see Young v. Hichens, 6 Q. B. 606 ; and Pudseij Coal and Gas 
Co. V. Corporation of Bradford, L. E. 15 Eq. 167; 42 L. J. 
Ch. 293.) 

A. established a bank styled " The Bank of London." 
While it was the sole bank so styled, B. set up another bank 
also styled " The Bank of London," and injured A.'s business. 
On suit by A. it was held that there was no cause of action. 
The suit came before the Court as a trade-mark case, but it was 
thought that if it had been proved that B. had established his 
new bank to make the public believe that the business of A. was 
carried on at B.'s bank, there would liave been a good cause of 
action. {Lawson v. Bank of London, 18 C. B. 84 ; 25 L. J. 0. P. 
188 ; and see the later case of Lee v. Salcij, L. E. 5 Ch. 155 ; 39 
L. J. Ch. 284.) In this case A. established a business called 
" The Guinea Coal Company," and B., in the same street, subse- 
quently set up one styled " The Pall Mall Guinea Coal Company." 
B. was restrained from using the name. What he did was 
tantamount to a false and malicious statement that his business 
was the same as that of A. I question whether these and similar 
oases should be treated as trade-mark cases. 

Illustration of Unfair Competition. 

A. was selling manure in competition with B. A., falsely 
and without lawful excuse, published a statement disparaging 
the quality of the manure of B. {Western Counties Manure Co. 
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Y. Lmi-es'' Chemical Manure Co., L. E. 9 Exch. 219 ; 43 L. J. 
Exoh. 171.) 

§ 246. The mere combination of trading companies, 
to attract trade to tliemselves, to the exclusion of other 
trading companies, is not an invasion of any right in 
rem of the other traders. Every person has a right to 
attract customers as much as he can by offering cheap 
rates, or by other means calculated to increase his own 
business, not involving false statements depreciatory of 
the advantages of dealing with the others, so long as 
the primary object of the dealings of the combination 
is to do good to itself, not to do harm to other trades 
or traders. ( Vide The Mogul Steamship Co. v. McGregor, 
Gow ^ Co., and others, L. R. 23 Q. B. D. 598.) 
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Abatement op Nthsance, right of entry for, 214. 
Penruddock's Case, 214. 
Perry v. Fitzhowe, 214. 

Abduction, GrinneU v. Wells, 181, 182. See "Eights in Domestic Eela- 
tions." 

Abuse, 

of legal process, 164. 

of licence. Six Carpenters' Case, 215, 225, 226. 

oral, 170. 

in writing, &c., 169. 

Accident, 

to carriage in thunderstorm. Holmes v. Mather, 19, 21, 134, 220. 
to cart left unattended, IlliJge v. Goodwin, 24, 34, 150. 
inevitable, what is an. Injuries occasioned by, what they usually 
result from, 18, n., 19. 
Nichols V. Marsland (artificial lake bursting in flood caused by 

terrific storm), 19. 
Also see Madras Bail. Co. v. Zemindar of Kavatinaggur, 19. 

Actoe, interfering with advantage of contract with an, by hooting at, 
Gregory v. Duke of Brunswick, 255. 

Adjacent Owneb, 227 — 240. See " Easement." 

rights in unappropriated benefits of nature, 191^197. 

Adulteey, 181, 184. See " Eights in Domestic Eelations." 

Advantages or Oontbaots, &c., interference with, 254—256. 

preventing workmen and customers coming to place of business, 
Tarleton v. McOawley, 255. 
Oarrett v. Taylor, 255. 
Springhead Spinning Co. v. Biley, 255. 
frustrating sale of goods, 

by false claim. Shepherd v. Wakeman, 254. 

by disparaging quality, Western- Counties Manure Go. v. Lunges' 
Chemical Manure Co., 256. 
s2 
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Advocates, statements by, when privileged, 11'd. 

Age oe Disceetion", contributory negligence, 13". 

Agency, dangerous, 73—113. And see "Negligence;" "Eashness;" 
"Nuisance." 

Agent, 58—72. 

I. — In principal's employ and under his control, 
servants, 58 — 66. 

in the course of lawful employment are regarded as mere 
instruments, 58. 
proviso, 58. 
are still mere iastruments, notwithstanding that the par- 
ticular conduct causing the injury was not authorized 
and may even have been forbidden by the principal, 68. 
unless the conduct of the servant comes within the pro- 
viso, 58. 
when the agent commits a fraud in the course of an act, 
which is one of a, particular class of acts that he was set 
to do by the principal, 

Barwick v. E>ifjUsh Joint Stock Bank, 59. 
Swire v. Francis, 60. 
when the injurious act is done by the agent in the course of 
his employm.ent, 

Limpus V. London Omnibus Co. (upsetting rival 

omrdbus), 60. 
]ViUiams V. Jones (carpenter setting fire to shed), 60. 
Seymour v. Greenwood (passenger ill-treated by con- 
ductor), 60. 
Burns v. Poidson (unloading raUs negligently), 61. 
Moore v. Metropolitan Bail. Co. (arrest by employe 

of the wrong person), 61. 
Poulton V. London & S. W. Rail. Co. (arrest by 

employe for act not an offence), 61. 
Tiihbutt V. Bristol & Exeter Bail. Co. (porter letting 

portmanteau fall on plaintiff), 61. 
North V. Smith (groom negligently causing his horse 

to kick plaintiff), 61. 
Lamb v. Palk (coachman alighted to remove obstruc- 
tion in street and caused damage), 62. 
conduct within proviso : — 

McManus v. Cricket, Bat/nor v. Mitchell (coachman 
took his master's carriage out for his own pur- 
pose), 62. 
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Agent — continued. 

!• — In principal's employ and under his control — continued. 
servants — contin ued. 

conduct -within proviso — continued. 

British Mutual BanJdng Co. v. Gharnwood Bail. Co. 
(fraudulent misappropriation by secretary for his 
private ends), 62. 
effect of authorization to do what is unlawful, (a) as to 

servant, (b) as to master, 65, 66. 
effect of 'servant joining his master in conduct plainly 

injurious, 66. 
effect of servant acting on his own account, 66. 
II. — Effect of a servant being invested with a discretion and liberty 
to take lawful action in certain circumstances, 66. 
agents not under control of the principal are of two kinds — 

(a) those who have their duties regulated by law, 67. 

Money v. Leach, Smith v. Bowditch, Bowning v. Good- 
child, Whitfield V. Le de Spencer, The Schwalbe, The 
Annapolis, The Beerless, 68. 

(b) others, 68. 

Milligan v. Wedge, Bandleson v. Murray, and Beedie 

V. London & N. W. Bailway, 69. 
King v. Spurr, 61. 
as to these, (a) and (b), the effect of wrongful conduct of agent 
in the course 

(1) of lawful employment, to whom imputed, 67. 

injurious act of a servant subordinate to another ser- 
vant, to whom imputed, 69. 

effect of act, not within scope of authority, being adopted 
by principal, 70. 

Buron v. Denman, Udell v. Atherton, 70. 

(2) of unlawful employment, to whom imputed, 70. 

Ellis V. Sheffield Oas Consumers' Co., 70. 

(3) of employment, otherwise lawful, but entailing great 

risk of injurious consequences, to whom imputed, 71. 
Bower v. Peate, Angus v. Dalton, 71. 
AiE, Impttiie, 

Aldred's Case, 194. 

Si. Helens' Smelting Co. v. Tipping, 194. 
Walter v. Selfe, 194. 
rights to the use of, 194, 195. 
AjfciEis^T Lights, 227. See ''Easements." 

AwTMAiiS, damages by, 88 — 100. See " Irresponsible Instrument." 
Appbopbiated Objects, rights in, 197—240. 



262 INDEX. 

Abea, unfenced, fall into, from roadway, Barnes v. Ward, 38. 

Aeeest, 153, 164. See " Immunity of Person; " "Confinement, Wrong- 
ful;'' "Movement, Security of Freedom of ;" "Assault." 

Aetificiai Steeam, 191, 192. See "Eights ia Unappropriated Benefits 
of Nature.'' 

Assault, 146 — 164. See "Immunity of Person." 
in defence, Penn v. Ward, 16. 

Blind V. Beaummit, 16. 
in retaliation, Reg. v. Driseoll, 11. 
offer to strike, Penn v. Ward, 16. 

Blunt V. Beaumont, 16. 
threat of, at distance, Gohhett v. Gray, 148, 149. 
threat of, with means of carrying out threat, Martin v. Shopper, 148. 
by throwing water, Pursell v. Horn, 148. 
by exposure to infection, Bendelow v. Worthy Union, 148. 
by violent push, Cole v. Turner, 150. 
by touching and drawing attention away to facilitate picking pocket. 

Coward v. Baddeley, 150. 
by cutting off hair without consent, Ford v. Shinner, 150. 
by threat, with apparent though not actual means of carrying out 

threat. Bead v. Coher, 147. 
language negativing intent to, Bkike v. Barnard, 149. 

Tuherville v. Savage, 149. 
on one intended for another. Weavers. Ward, 151. 

Hopper V. Beeve, 151. 
James v. Campiell, 151. 
by arrest for offence not committed, 61. See "Agent;" "Authority." 

Moore -V. Metropolitan Bail. Co., 61. 
by arrest for act not an offence, 61. 

Poulton V. London & S. W. Bail. Co., 61. 

Attack, 

counter, when may be justified, Bhmt v. Beaumont, 16. 

Penn v. Ward, 16. 
when is not justified. Beg. v. Driseoll, 17. 

AUTHOEITY OF AgENT, 

(a) when authority lawful, 58. 
witliin scope of employment, 

Limp'us V. London Omnihus Co. (particular act forbidden), 60. 
Simpson v. Loiidon General Omnihus Co. (particular act not 
authorized), 96. 
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Authority of Aqtsnt— continued. 

(a) when authority lawful — contimisd. 

within scope of employment — continued. 

Seymour v. Greenwood (particular act not authorized), 60. 

Burns v. Poulton (particular act not authorized), 61. 

Moore v. Metropolitan Bail. Co. (particular act not autho- 
rized), 61. 

Tubbuit V. Bristol & Exeter Bail. Co. (particular act not 
authorized), 61. 

North T. Smith (particular act not authorized), 62. 

Banvich v. English Joint Stock Bank (scope of authority 
embracing the class of acts out of which the fraudulent act 
arose), 59. 
beyond scope of employment, 

Williams v. Jones (negligence unconnected with employ- 
ment), 60. 

Poulton V. London cfc S. W. Bail. Co. (negligence in arresting 
for act not an oflence), 61. 

Lamb v. Palk (negligence of coachman in removing block of 
vehicles obstructing street), 62. 

McMauus V. Cricket (coachman using carriage for his own 
purposes), 62. 

Baynor v. Mitchell, 62. 

British Mutual Banking Co. v. Charnwood Bail. Co. (fraudu- 
lent misappropriation by secretary for private purposes), 
62. 

(b) where authority unlawful in itself, both principal and agent are 

liable. 
Malum ■prohibitum, Ellis v. Sheffield Oas Consumers' Co., 

65, 66, 70. 
Malum periculosum. Bower v. Peate, Angus v. Dalton, 71. 

(c) when authority (being lawful) is exceeded by the agent, whether 

by a lawful or unlawful act, arising in the course of the 
employment, and the act is adopted and ratified by the 
principal who takes the benefit of it, Buron v. Penman, Udell 
v. Atherton, 69, 70. 

(d) efiect of, on liability of principal and agent, when agent is of the 

second class (not under control). Money v. Leach, Bowning v. 
Goodchild, Whitfield v. Le de Spencer, The Schwalbe, The 
Annapolis, The Peerless, 67, 68. 



Bags of sugar falling, Scott v. The London Docks Co., 36. 
Balloon, fall of, in garden, Guille v. Swan, 98, 216, 218. 
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Bank, liability of, for fraudulent act of agent, arising out of sphere of 
emplojanent, Barwich v. English Joint Stock Bank, 59. 

Bank Notes, 

roll of, found, right of finder. Bridges v. HawJeesworth, 200. 
stolen by letter sorter, Whitfield v. Le de Spencer, non-liability of 
Postmaster- General, agent not under control, 68. 

Bae across street, contributory negligence, BuUerfield v. Forrester, 138. 

Barrel of Flour Case, Byrne v. Boodle, 36, 41, 98. 

Barrister, statements of, when privileged, Munster v. Laml, 173. See 
"Advocate." 

Battery, 147, 148. 

Belladonna sold for dandelion, Thomas v. Winchester, 35, 106, 131. 

Bells, nuisance from, 8, 163. See " Noises." 

Bona Fide Communication, of what class privileged, 173. 

Boy. See " Child." 

Boycotting, 

interfering -with free access of workmen and customers, 255. 
Garrett v. Tat/lor, 255. 
Spri7ighead Spinning Co. v. Eiley, 255. 
Tarlton v. McQawley, 255. 

Brick, insecurely set in railway arch, Kearney v. London & South Coast 
Bailway, 41. 

Bucket, fall of, Batchelor v, Fortescue, 34. 

Builder, 

responsibility of, Barnes v. Ward, 38. 
Htirst V. Taylor, 38. 

Fllis V. Sheffield Oas Consumers' Co., 70, 71. 
Bower v. Peate, 71. 
Angus v. Balton, 71. 

Bulls, 

liability of keepers and drovers of, 95, 98. 
dangerous at sight of red, Hudson v. Boberts, 95. 
colt gored by, want of due care. Smith v. Cook, 35. 
driven through streets and doing damage in shop, violation of right 
of ownership (trespass), Tilktt v. Ward, 98. 
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ByeLa-w, 

of mimicipality, violation of, 

washing horse in street, Sharpe v. Poiuell, 19, n., 126, 132, 189. 
■waggon across street, Steele v. Burkhardt, 143. 
shop sign hung across street, Salisbury v. Herschenroder, 189. 
driving fast across bridge, Seland v. Lowell, 143. 



Cab, negligent driving of. King v. Spurr, 61. 

Case, Dtje. See " Due Care." 

Carpenter setting fire to employer's shed: agency, scope of employment, 
Williams v. Jones, 60. 

Caeeiage, 

unsafeness, 

(a) through negligence of builder, 

Winterlottom v. Wright, 82, 113. 

Readhead v. Midland Rail. Co. (defect in tyre of wheel). 111. 

Randall v. Newsom (defect in carriage pole), 103, n. 

(b) through neghgence of driver or keeper, 
(driving over another). King v. Spurr, 61. 
(collision), McDonald v. Snelling, 127. 

(terrorising another, and so determining her action). Coulter 

V. American Express Co., 48, 128, 150. 
(collision by careless driving), McManus v. Cricket, 62. 

Raynor v. Mitchell, 62. 
(cart left unattended), Illidge v. Ooodwin, 24, 34, 150. 
Lynch v. Nurdin, 140. 

(c) through accidental conditions, 

(horses terrified by thunderstorm). Holmes v. Mather, 19, 21, 
134, 220. 

Caeeiee, nitro-glycerine transmitted by, 18, 130. 

Cattle, 

straying from highway, Dovaston v. Payne, 215. 

Goodiuyn v. Cheveley, 212. 
entry to drive back, Catesby, 212. 
into shop, TilleU v. Ward, 98. 

Cause of Injuet, 

tracing the, to the person responsible, 114—135. 
rules for tracing the, 124—120. 
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Cause op Injury — continued. 

illustrations of rules, 126^133. 

girl sent for loaded gun (intervention not independent), Dixon 
V. Bell, 129. 

■wasMng horse over gutter in a frost (no personal conduct in- 
volved in damage), Sharp v. Powell, 126. 

squib case (intervention not independent), Scott v. Shepherd, 127. 

spout of water in middle of road (intervention independent, but 
peril not enhanced by intervention), Hill v. New Biver Co., 
127. 

person pursued comes in contact with and broaches a cask of 
wine (intervention not independent), Vandenhurgh v. Truax, 
127. 

careless driving and collision, horses of carriage collided with, 
ran away and damaged another carriage (intervention not 
independent), McDonald v. SnelUng, 127. 

terrifying driver of other carriage, and causing him to upset it 
(conduct of intervener involuntary), 128. 

negligent driver terrifies a person who springs aside and comes 
in contact with a wall (conduct of intervener involuntary), 
Coidter v. American Express Co., 128. 

gunpowder sold to a boy (parents allowed him to store it at 
home, conduct of interveners independent). Carter v. Towne, 
128. 

carrier receives an explosive for carriage without notice (inter- 
vener acted as involuntary channel), Nitro-glycerine Case, 128. 

person trampled on, strangulated hernia, operation, death (in- 
tervention of surgeon independent, but did not enhance the 
peril existiag prior to operation), Sauter v. -B. S., 129. 

chandelier insufficiently secured (intervention of householder), 
120—122. 

servant's character disparaged, dismissal following (conduct of 
master not independent). Vicars v. Wilcox, 131. 

spiked barrier case (conduct of intervener independent, but did 
not materially afi:ect the previously existing imperilment of 
the right of personal security created by person who placed 
barrier there), Clarice v. Chambers, 131. 

spout placed to carry off rain water (no person intervened), 132. 

horses terrified by lightning, causing collision, accident not 
caused by conduct of any person, Holmes v. Mather, 134. 

gas accident through faulty pipe (conduct of intervener did not 
enhance the previously existing peril to which the rights of 
security of person and property were exposed prior to the in- 
tervention), Burrows v. The March Oas Co., 133, 134. 
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Cause of Injury — continued. 

illustrations of rules — continued. 

Belladonna Case (intervention not independent), Thomas v. 

Winchester, 131. 
grandmotter leading cliild across railway line (intervention in- 
dependent), Waiie v. N. E. Bail. Co., 132, 133. See " Contri- 
butory Negligence.'' 
percolation of poisonous substance into well (no person inter- 
vened; effect directly traced to person wlio placed tlie sub- 
stance on the soO. over tbe well), Woodward v. Ahorn, 132. 
Cause, 

who is tte, in a case in wbicli an unlawful act Has been done by one 
imder authority of another, 125, 126. 
Lumley v. Oye, 126. 
Coxe V. Smith, 126. 
Fitzjohn V. Macl-inder, 126. 
Plunket V. Oilmore, 126. 

Cellar Coveeing, child injured in playing with. Abbot v. Macfi^, 140. 

Chaitoeliee, insecurely fixed, CollisY. Selden, 108, 110, 120—122, 130. 

Child, 

negligence of, in playing with cellar cover. Allot v. Macfie, 140. 

falling ofi steps unprotected at the side, Burchell v. Eichison, 96. 

purchasing gunpowder. Carter v. Toione, 128. 

kicked by horse that had strayed into road. Cox v. Burlridge, 95. 

sent to fetch loaded gun, Dixon v. Bell, 129. 

knocked down by goods train when crossing line of railway, Waite v. 
N. E. Rail. Co., 133, 142. 

injured iu playing with unattended cart. Lynch v. Nurdin, 140. 

injured in playing with unattended machine, Mangan v. Atterton, 140. 
Children, 

imputability of, 14, 137. 

tutelary rights over, 183. 

Cleegymajst, 

refusing to marry, Davis v. Black, 185. 
defamation of, 170, 172, 179. 

Cleek oe Couet, liability of. See " Confinement, -Wrongful." 

CoLLlEET, obstruction of way to, 189. 

Colt gored by bull, want of " due care," Smith v. Cook, 35. 

CoMMissioNEES OE CUSTOMS, liability of, 67. 

Common, Eights of, 240—242. 

Communication. See "Privileged Communication." 
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Company, 

a person, 10. 

liability for conduct of agents, illustrations, 59 — 62, 69. 
false representation. Peek v. Gurney, 54, n. 
malicious prosecution, Edwards v. Midland Bail. Co., and 

AhrathY. N. E. Rail. Co., 10. 
defamation, Whitfield v. S. E. Rail. Co., 10. 
water, pipes bursting, no negligence. Snook v. Grand Junction Water 
Co., 94. 

Competition, 
fair, 

Keehle v. Hicheringhill, 256. 
Young v. Hichens, 256. 

Pudsey Coal & Gas Co. t. Corporation of Bradford, 256. 
unfair, 

Western Counties Manure Co. v. Lawei Chemical Manure Co., 
256, 257. 

Conduct, 12. 

what it includes, 12, 13. 

" instrument," as connected with, 13, 14. 

"thing," 14. 

voluntary and involuntary, 14, 15. 

tortious, its mental characteristics, 20. 

its mode of operation, 43 — 114. 

Confinement, "Weongptil, 152 — 164. 

what amounts to, otherwise called " Palse imprisonment," 152. 

illustrations, 152, 153. 

in the name of the law, 153. 

conditions which raise responsibility, 153. 

wilder warrant, 154 — 161. 

wrong on the part of judge, when, 154. 

Houlden v. Smith (want of jurisdiction), 154. 

Hill V. Bateman (excess of jurisdiction), 154. 
exception, where want of jurisdiction depends on a matter of fact of 
which the judge was not made aware, 154, 155. 

Calder v. Halhett, 155. 

Pike V. Carter, 155. 
wrong on the part of the clerk, when, 155. 

Andrews v. Marris, 155. 
in what case actual knowledge must be shown on part of clerk, 155, 156. 

Dews V. Ryley, 156. 
wrong on the part of the officer, in what cases, 156, 157. 
when a writ is said to be " void on the face of it," 158. 
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CoxFlNEilEJlT, Weongful — continued. 
the principle of the liability, 158. 
when a -sreit is said, to be " voidable," 159. 

whether oificer is liable for an arrest where the writ has been issued 
irregularly, but not whoUy without jurisdiction, 159. 
Hill V. Bateman, 159. 
attorney and client, when liable, 159, 160. 

Barker v. Braham (liability of attorney), 160. 
distinction between "Toid" and "voidable" writs in connection with 
bringing action, Deyo v. Van Valkenburgh, 161. 
Brooks V. Hodgkinson, 161. 
arrests without warrant, 161 — 164. 
only lawful in criminal cases, 161. 

arrest may be made on breach of the peace by private persons and 
constables, 161 — 164. 
Berecourt v. Corhishley, 161. 
arrest may not be made after breach of peace has ceased, 161, 162. 
Baynes v. Brewster, 162. 
Grant v. Moser, 162. 
or in case of constable, only immediately after, 161 — 163. 

Reg. v. Light, 161. 
what amounts to a breach of the peace, 162. 
Cohen v. Huskisson, 162. 
Reece v. Taylor, 162. 
Oreen v. Bartram, 162. 
Howell v. Jackson, 162. 
arrest allowable after breach of the peace has ceased, if about to 
recommence, 162, 163. 
Timothy v. Simpson, 163. 
Price V. Seeley, 163. 
arrest may be made by constable when what is being done, if per- 
sisted in, is very likely to lead to breach of the peace, 163. 
in what other cases arrest may be made without warrant, 163, 164. 

Consent to haem, 9. 

Contagious Disease, imputation of, 170, 172. 

CONTHACT, 

torts founded on, iii., iv. 

profit in, frustrated. Cattle v. Stockton Waterworks Co., 109, 254. 

breach of, brought about, Shepherd v. Wakeman, 255. 

interference with advantage in making and having contract fulfilled, 

254—256. 
the conduct of the persons complained of must be malicious, 254. 
false claim whereby contract was broken, Shepherd v. Wakeman, 255. 
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Contract — continued. 

workmen and customers prevented from coming, 

Oarrett v. Taylor, 255. 

Springhead Spinning Co. v. Riley, 255. 

Tarlton v. McGawley, 255. 
actor hooted, Gregory t. I)uhe of Brunswich, 255. 
fair and unfair competition. Illustrations, 256. 
mere combination to attract customers, when not unfair, 256. 

CoNTRAOTOE, when liable for negligence to third persons, 67-^71. 

Contributory Negligence. See "Negligence, Contributory." 

Control 

of fire, 32, 76, 77. 
mules, 32. 
principal, agent not under, 66 — 72. See "Agent." 

Convenience, rights of public safety and, 185 — 190. 

Conversion, ix. 

Copyright, 251 — 254. 

on what priuoiple copyright rests, 251. 

what the right is, 251. 

what it includes, 251. 

right of assignment, how limited, 252. 

right in articles composed for encyclopaedias and periodicals, 252. 

the period of duration of right, 252. 

what must precede action, 253. 

in what classes of writings there is no copyright, 253. 

how copyright is infringed, 253, 254. 

Corporation, 
a person, 10. 

liability for conduct of agents. See " Company." 
false representation. See " Company." 
maUcious prosecution. See " Company." 

Counter Attack, when not justified. Beg. v. Driscoll, 16, 17. 

Courts oe Justice, 

publication of proceedings, how far privileged, 174. 
defamatory utterances by advocates in, 173, 174. 

judges and magistrates in, 174. 

witnesses in, 174. 
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Ceedit, false representations as to, Pasley v. Freeman, and other cases, 
50, 51. 

Ceiminaij Offence, defamatory language imputing, 170. 

Cruelty, 

in defence of rigMs, 16. 

spring guns. Bird v. Holbrook, 17. 

cutting ofi hand in return for blow of cane, Cook v. Beak, 17. 

Customs Officer demanding excessive duty, Barry v. Arnaud, 186. 
customary rights, 242. 



Dam, 

bursting of, Madras Railway Co. v. Zemindar of Kavatinaggur, 19, 
75, 76. 
NicJioU V. Marsland, 19. 

Damages, rule restricting, in breach of contract, Hadley v. Baxendale, xii. 

Daxdelion, belladonna sold for, 35, 131. 

Dangerous Agexcy. See "Irresponsible Instruments;" "Negligence;" 
' ' Eashness ; " " Nuisance. ' ' 
animals and things, 89 — 100. 
bull, Hudson v. lioherts, 95. 
dog, Card v. Case, 94, 95. 
horse, Popplewell v. Pierce, 91. 
ram, Jackson v. Smithson, 91 . 
monkey. May v. Burdett, 90. 
illustrations, 93—100. 

Deceit. See " False Eepresentation ;" '' Fraud," 45 — 47, 48 — 57. 

Defamation. (See " Eeputation ;" " PriTUege," 168. 

Defamatory Statements, 
■what they consist in, 168. 
when they invade the right of reputation, 169. 
are oral or written, 169. 
what are included in written, 169. 

oral, what conditions miist be present in them to invade the right 
of reputation, 170. 
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Defamatoky Statements— co?i<mi;ed. 
privileged, what are, 173. 

made by private persons in good faith., 173. 

though not made in good faith, yet made in course of judicial 
inquiry, 173. 

though scandalous and malicious, made by counsel, 173. 

though slanderous and malicious, made by judge or other officer 
exercising judicial functions, 174. 

if forming part of a fair report of proceedings in a coiu't of 
justice, 174. 

what is included in the term " proceedings in a, court of justice," 
174. 

action for, existence of malice not a necessary ingredient re- 
quiring proof in, 169. 

slander of title, 223, 224. See " Objects, Privileges and Advan- 



Defect ia tyre of wheel of railway carriage, Readhead v. Midland Rail. 
Co. , 1 1 ] . See" Negligence." 
construction of carriage, Winterbottom v. Wright, xiii., 82, 113. 

Defence of Eights in rem, 
right of, 16, 17. 

what it does not extend to, 16, 17. 
must not be cruel, 17. 
of person, counter attack made in, must not be delayed, Reg. v. 
DriscoU, 17. 
repelling attack. Blunt v. Beaumont, 16. 

Penn v. Ward, 16. 
disproportionate to threatened injury, Ilott v. Wilkes, 17. 
cruel, spring guns. Bird v. Holbrook, 17. 
cutting off hand. Cook v. Beale, 17. 
dog spears, Jordin v. Crtimp, 17. 

Detention, 198. See " Possession ; " "Ownership." 
of things, Hollins v. Fowler, 23, 198, 218, 221. 

of letters by deputy postmaster, agent not under conj;rol of principal, 68. 
Rowniiig v. Goodchild, 68. 
Smith V. Poivditch, 68. 
of ship, Hilhury v. Hatton, 23, 218, 221. 

Devolution of Eesponsibility. See " Eesponsibility in Dangerous 
Things." 

Diamond Eing, finder of, his rights. Armory v. Delamirie, 201. 

Disease, imputing contagious, 170. 
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DiSTURBAXCE, 

of possession. See "Possession, Interference with.." 
of -wild fowl, Keeble v. Hickeringhill, 218. 
Carrington v. Taylor, 218. 

DiTEETlxG Water, Broadbent V. Ramsbotham, 194. 

Grand Junction Canal Go. y. Shugar, 194. 
Dogs, 

injuries by ferocious, Popplewellr. Pierce, 91, 94. 
not known to be dangerous, 91. 

the " Scienter," 91, 94. 
See " Irresponsible Instruments ; " " Negligence ; " " Eashness." 

Dog Spears Case, Jordin v. Crump, 17. See " Defence of Eiglits." 

Domestic Eelations, 

rights arising out of, 181 — 184. 
husband, 181. 
parent, 182. 

seduction, Orinnell v. Wells, 182. 

Griffiths Y. Teetgen, 183. 

Manly v. Field, 183. 

Speight v. Oliviera, 183. 
guardian, 183. 
master, 184. 
contract of hire, singer induced to break, Lumley v. Gye, 184. 

DoXKET, injury to, Davies v. Mann, 138. See " Negligence, Contri- 
butory." 

Dritee, non-identification of passenger with, Bigby v. Hewett, 141. 

DErvTNG horse to death, Banfield v. Whipple, 223. 

DiTE Care, 

defined, 30, 31. 

illustrations of due care and the want of it, 31 — 36. 
the standard of care required, 36. 
extraordinary precautions not required, 36. 
in the case of householders, &c., the care required, 37 — 42. 
illustrations, 38—42. 

open area case, Barnes v. Ward, 38. 

open reservoir case, Hardcastle v. S. Torhshire Bail. Co., 38, 

39. 
dangerous footpath not fenced off, Hurst v. Taylor, 38, 97. 
spring gun. Bird v. Holhrooh, 17, 39. 
dangerous road, Corby y. Hill, 40. 
I. T 
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Due Caee — continued. 

illustrations — continued. 

loose pane of glass in door, Souihcote v. Stanley, 40, 85. 
unguarded shaft, Indermaur v. Dames, 41. 

dangerous railing in market, Lax v. Corporation of Darling- 
ton, 41. 
loose brick in archway, Kearney v. London and S. Coast Bail. 

Co., 41. 
ruinous premises, Mullen v. St. John, 41, 190. 
packing case falling, Briggs v. Oliver, 36, 41. 
bags of sugar falling, Scott v. London Docks Co., 36, 41. 
open pits in premises, Blytlie v. Topham, 39. 
chain breaking and bucket falling, Batchelor v. Fortescue, 34, 

39. 
scaffolding badly built, Coughtry v. Globe Woollen Co., 35. 

Duties, legal, what they are, 1. 

Duty, 

breach of legal. See " Due Care." 
public, 185. See " Public Duty." 

" Duty, Legal," what the term includes, 5. 

Easements, 

how acc[uired, 227. 

of water, 227—230. 

of air, 230. 

support, 231, 232. 

light, 232. 

way, 232—236. 

how they arise on severance of tenements, 236 — 239. 

mode in which easements are invaded, 239. 

illustrations of invasion of rights of easement, 239, 240. 

of necessity and continuous and apparent conveniences, 

gutter discharging water along gutter of adjoining house, Coppey 
V. J. de B., 238. 

stream filling pool in estate purchased, Sury v. Pigoit, 238. 

pipes transmitting water to estate purchased. Watts v. Kelson, 
239. 

drain discharging water under house sold, Pyer v. Carter, 238. 

way of necessity, Pinnington v. Qalland, 239. 
parol licence purporting to convey, 243. 

Heiolins v. Shipman, 243. 

Cocker V. Coivper, 243. 

Fentiman v. Smith, 243. 
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'Easements— continued. 

licence to do something wHcli mil have the effect of extinguishing 
easement, 243, 244. 
■weir, Liggins v. Inge, 244. 
area, Winter v. Brockwell, 245. 

Eaves, water from, nuisance, BattiaUll v. Read, 214. 

Emplotsiext, scope of. See " Authority, Scope of." 

Engike, sparks from, Jones v. Festiniog Bailway, 75, 91, 94. 

Vaughany. Taff Baihuay, 91. See "Negligence." 

Enticixg a-way, 
■wives, 181. 
children, 182, 183. 
wards, 183. 
servants, 184. 

Entet, Foecible, 

to retake goods, 211, 212, 213. 

of owner of goods, left by his negligence, to remove them, Ohamhers 
V. Bedell, 211. 
where there has been negligence on both sides, 212. 

no negligence on either side, 213. 
negligence or misconduct on the part of the 
o^wner of the land entered upon, Cateshy, 
212. 
Goodwyn v. Chevehy, 212. 
Blades v. Higgs, 16, 165. 
of o^wner of land, on which goods were wrongfully placed, into premises 
of wrong-doer to replace the goods, ReaY. Shevmrd, Coler. Maundy, 
213. 
to abate nuisance. Ferry v. Fitzhowe, 213, 214. 
PenruddocJc's case, 214. 

Eeeoe in time table of railway, negligent false representation, Benton v. 
Great Northern Bailway, 52, 53. i 

Establishments for promoting trade and business. See "Contracts, 
Interference ■with." 

EsTO'VEES, common of, 242. 

Ex damno absque injuria non oritur actio, 6, 7. 

T 2 
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Ex injuria sine damno oritur actio, 6, 7. 
Excavation. &e " Support.'' 

Excessive exercise of licence conferred by legal authority, 215, 225, 
226. 

Execution, 

against lessee of house arid goods, levied against goods, Gordon v. 

Harper, 222. 
wrongful seijzure in, invasion of right of possession, PMps v. Willard, 
216. 

Explanation of meaning of terms, 6 — 10. 



Fall into area from roadway, Barnes v. Ward, 38. 

False Impbisonment, 152—164. See "Confinement, Wrongful;" " Re- 
straint, Wrongful." 

False Eepeesentation, 44 — 54. 

concurrence of ingredients necessary to an injury by, 45. 

whether gain to the maker or harm to others intended, immaterial, 

45, 46. 
when means of knowledge equal, 47. 
when representation on an obvious matter, 47. 
when not made to forestall inquiries, 47. 
intentional — 

as to credit, Oorbett v. Brown, 52. 

Pasley v. Freeman, 51, 54. 
Swift y. Winterhotham, 51. 
defect in wall of house, concealed by, 52. 
defect in gun, concealed by, Langridye v. Levy, 34, 57, 

151. 
obtaiuirig credit by, Smout v. Ilhery, 50. 

Hayeraft v. Creasy, 50. 
Evans v. Edmunds, 50. 
of what is not known to be true, Hayeraft v. Creasy, 50. 
as to defective lamp, Longmeid v. Holliday, 57. 
by false signature, Tracy v. Veal, 57. 
rash — by company, of its condition. Peek v. Ourney, 54, n. 
negligent — 

clock case (supposed in Bailey v. IValford), 49. 

palm oil case, Thorn v. Bigland, 49, 52. 

bj^ course of dealing, Cornish v. Ahington, 56. 
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False EepeesextatioIt — continual . 

when not made to forestall inquiries — continued, 
negligent — continued. 

false report by directors of state of bank, 
Taylor V. Ashton, 52, 54. 
Barry v. Croskey, bo. 
Bedford v. Bagshaw, 55. 
impKed false representation as to efficiency of gas pipe, 

Burrows v. March Gas Company, 52, 123, 133. 
error in time table of railway, Denton v. Great Northern 

Bail. Co., 52, 53. 
sufiering another to contimie under wrong impression, im- 
parted by error, Beynell y. Sj^irye, 55. 

FAiirLY Eights. See "Eights in Domestic Eolations." 

Fathee. See " Eights in Domestic Eolations ;" " Parental Eights." 

FEEOCiors AxiJiAiiS. See "Irresponsible Instruments." 

FrNDlN'G, title to goods by, 
finder, right of, 198—201. 

of roll of bank notes. Bridges v. Hawkesworth, 260. 

of diamond ring. Armory v. Delamirie, 201. 

of pocket book containing money, McAroy v. Medina, 200. 

FmE, dictum as to failure to control, Higgins v. Dewey, 97. 
duty to control. Smith v. London & S. IF. Railway, 11. 

FlEEWOEKS, squib case, 33, 57, 127, 151. See Scott v. Shepherd. 

Flood in mines, Fletcher v. Rylands, 14, 90. 

Flow of consequences of tortious conduct of others, no legal duty to 
stop, 17, 18. 

FoECiBLE Entey. See " Entry.'' 

Fouling Steeam. See " Pollution of Water." 

FotnsTTAiB' spouting iu road, Hill v. New Biver Co., 87, 100, 105, 123, 127. 

Featjd. ySee "False Eepresenfation;" "Deceit." 

by bank manager, habihty of bank, Barwick v. English Joint Stock 

Bank, 59, 60, 70. 
by agents generally. See "Agency;" " Instrumentahty operating 
through Personal Instruments." 

Frost, water frozen in street ; forces of nature, Sharp v. Powell, 19, 126 
132, 189, 220. 
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Game, disturLanos of, 218. 

GrAS, false representation of efRcienoy of pipe, Burrows v. March Gas 

Co., 52, 123, 133. 
Gasfittee, fall down shaft, Tndermaur v. Barnes, 41. 
Girl. See " Child." 

Goods, 

left by negligenoe, entry to recover, Chambers v. Bedell, 211. 
wrongly placed on premises of another, his right to dispose them 
differently. Cole v. Maundy, 213. 
Eea V. Sheward, 213. 
meddling with, without title, Falhe v. Fletcher, 219. 

GllAXT, impUed ; easement of necessity. See "Easement." 

Gun, 

false representation as to gun, Langridge v. Levy, 34, 57, 151. 
loaded, girl sent to fetch, Dixon v. Bell, 129. 
spring, Bird v. Holirooh, 17, 39. 
Ilott V. Will-es, 17. 

GrTTEE, passage of water by, Coppey v. J. de B., 238. 

Hair, cutting off, without permission, Forde v. Skinner, 148. 

Hair-wash Case, George v. Skivington, 36. See " Rashness." 

Harji, meaning of, 10. 

to person, what it includes, 10. 

Coidtas V. Victorian Railway Commissioners, and note thereon, 
11, 12. 
when wholly owing to negligence of plaintifi, not an injury, 19. 
consent to, Christopherson t. Bare, 147. 
done intended for another. Hopper t. Reeve, 151. 

Heap, lime, left in road. Flower v. Adam, 139. See "Contributory 
Neghgence." 

Heir of wrongdoer, restitution by, Hamhley v. Trott, 219. 

Highway, cattle straying from, Goodwyn v. Chevely, 212. 

Hirer, sale of mare by, injury to right of reversion, Sanborn v. 
Colman, 223. 

Hops, seizure and sale of, Bloxam v. Sanders, 216. See "Detention;" 
"Possession;" "Ownership." 

Horse, dead, Card v. Ehioorth, 99. See "Irresponsible Instruments." 
dangerous, accustomed to kick, Simpson v. London General Omnibus 

Co., 96. 
keeping vicious, Popplcwell v. Pierce, 91. 
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Ho'B.S'E—coiiiin.ucd. 

■UDOontrolla'ble, HammicJcY. White, 97, 111. 
Manzoniy. Douglas, 97, 111. 
not dangerous, child kicked by, Cox v. Burhridge, 95. 
hirer driving a, to death, Banfield v. Whippk, 223. 
damage done by, through conduct of groom riding with his master, 

Korth-v. Smith, 62. See "Employment, Scope of ;" "Agency." 
meddUng with stray, Fouldes r. Willoughby, 219. 
terrified by thunderstorm, accident, Holmes Y.Mather, 19, 21, 134, 220. 

House, 

excavations injuring, Angus v. Dalton, 71. 

right of support to, 230, 231. 

ruinous, adjoining highway, Mullen v. St. John, 41, 190. See 

"Householder;" "Nuisance;" " Public Duty." 
damage to adjoining, by pulling down. Bower v. Peate, 71. 
defect in wall of, false representation, 52. See "Householder;" 

" Nuisance ;" " Public Duty." 

Householder, 

duties of, in regard to persons, 
lawfully passing by, 

Briggs v. Oliver (packing case falling), 36, 41. 

Tarry v. Ashton (lamp over street shop falling), 107, 190. 

Scott V. London Docks Co. (bags of sugar falling), 36, 41. 

Byrne v. Boadle (barrel of flour case), 36, 41, 98. 

Mullen V. St. John (ruinous house falling into street), 41, 190. 
coming on business. 

Heaven v. Pender (insecure staging for painter), 35, 41. 

Coughtry v. Olole Woollen Co. (insecure scaffolding), 35. 

Burchell v. Hickison (unprotected steps), 96. 

Indermaur v. Dames (unprotected shaft), 41. 
guests and customers, 

Collis V. SeZcZen (chandelier case), 108, 110, 120, 121, 122, 130. 
persons coming by mere permission, 

Corhy V. Hill (slate heap on road), 40. 

Blyth Y. Topham, 39. 

Identification, 

so-called "doctrine" of, The Bernina, 133, 142. 

Little Y. HartuU, 133, 142. 

Waite Y. North Eastern Bail. Co., 133, 142. 

Imminent Peru-, placing enjoyment of a right in continuing, is included 
in the term " harm," 10. 
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Immunity of Peeson, right of, 
what this right involves, 146. 

how security to the hody from harm is violated, 147. 
where one is said to intrude on the person of another, 147. 
where an attempt to intrude is said to be made, 147. 
assault, what, 148. 
battery, what, 148. 
illustrations of intrusion, 148. 
how a threat of intrusion may be made, 148. 
how the intention to threaten may be negatived, 148. 
illustrations, 148, 149. 

certain oiroumstances in which conduct does not amount to an intru- 
sion, 150. 
illustrations, 150. 

illustrations of intrusion by various kinds of instrumentality, 150, 151. 
effect when intrusion on complainant was intended for another, 151. 
illustration, 151. 

how security of freedom of movement is violated, 151. 
"wrongful restraint," what it is, 151. 

Implied Geakt. See " Easement." 

Impeisonmekt. See " Unlawful Eestraint ; " Unlawful Confinement." 

Imputabilitt, 

exceptions from, 15. 

unsoundness of mind, 15. 

involuntary action through surprise, 15. 

sudden terror, 15. 
pressure, 15. 
action taken in defence of rights, how limited, 16. 

(a) disproportionate or unnecessary harm done in defence, 16. 

(b) or harm done after the necessity for defence has ceased, 

is not recognized as exempting from imputability, 16. 

Imputation. See "Eeputation, Eight of." 

Incoepoeeai Eights. See "Eights in ife AUena ;" "Easements;" 
" Eights to Privileges.'' 

Indictment, Malicious. See " Malicious Prosecution." 

Inevitable Accident, what it is, 18, 19. See " Accident, Inevitable." 

Infant, custody of, 183. See " Child;" " Tutelary Eights." 

Injunction, remedy by, 1. See "Protection against Breaches of Legal 

Duty." 
Injury, what it consists in, 2 — 5, 



INDEX. 281 

"Instrument," meaning of, 13, 14. 

Instetiments, irresponsible, 13. See " Irresponsible Instruments." 

Intent TO Assault, language negativing, 148. See "Assault;" "Threat." 

Intervention of Person. See " Cause." 

Invitation, person coming to one's premises on, duty towai'ds. See 
"Householder, Duty of." 

Irresponsible Instruments, 

conduct, its operation through, 88 — 100. 

two classes of, 88, 89. 

special rules as to things dangerous in themselves, 89 — 92. 

illustrations of rules, 93 — 100. 

alphabetical reference to different kinds of dangerous things referred 

to throughout the work, 
air, impure, Aldred's Case, 194. 
area, open, Barnes v. Ward, 38. 

balloon falling in garden, Guille v. Swan, 19, 216, 218. 
bar across street, Butterfield v. Forrester, 138. 
barrier, spiked, across road, Clarice v. Chambers, 87, 100, 105, 

123, 131, 140. 
belladonna sold for dandelion, Thomas v. IVinchester, 35, 106, 

131. 
brick insecurely set in railway arch, Kearney v. London. & South 

Coast Railway, 41. 
bucket, defective chain to, Batchelor v. Fortescue, 34, 39. 
bull, colt gored by, Smith v. Cooh, 35. 
bull dangerous at sight of red, Hudson v. Roberts, 95. 
bull straying into shop from street, Tillett v. Ward, 98. 
carriage, defective bolt in, Hyman v. Nye, Pref. xiii., 112. 
carriage pole, defective, Randall v. Newsom, 103. 
carriage wheel, defective tyre of, Readhead v. Midland Counties 

Railway, 111. 
cellar covering, child playing with. Abbot v. Macfie, 140. 
chandelier insecurely fixed, Collis v. Selden, 108, 110, 120 — 122, 

130. 
clock (supposed) case, Bailey v. Walford, 49. 
dog, dangerous, Card v. Case, 91, 95. 
dog spears, Jordin v. Crump, 17. 
eaves, overhanging, Battishill v. Read, 214, 215. 
explosive sent by carrier without notice, Nitro- Glycerine Case, 

18, 130. 
fire, duty of controlling, dictum in Higgiiu v. Dewey, 97. 
flour, barrel of, Byrne v. Boadle, 36, 41, 98. 
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Ieeesponsible Instruments — continued. 

alphabetical reference to different kinds of dangerous things — contd. 
fountain spouting up in road, Hill v. New River Co., 87, 100, 105, 

123, 127. 
gas pipe, defective, Burrows v. March Gas Co., 52, 123, 133. 
gun, loaded, Dixon v. Bell, 129. 
gunpowder sold to toy. Carter v. Towne, 128. 
gutter, frozen, Sliarpe v. Powell, 19, 126, 132, 189, 220. 
hairwash. case, George v. Skivington, 36. 
heap, slate, Corhy v. Hill, 40. 

heap of stones left in street, Ellis v. Sheffield Gas Consumers' Co., 11. 
heap, hme, left in road, Flower v. Adam, 139. 
horse, dangerous, Popplewellw. Pierce, 91. 
horse kicking a ohUd, Cox v. Burhridge, 95. 
horse, kicking, in omnibus, Simpson v. London General Omnibus 

Co., 96. 
horse, uncontrollable, Manzoni v. Douglas, 97, 111. 

HamraiclcY. White, 97, 111. 
horse, dead. Card v. Elsworth, 99. 
house, ruinous, Mullen v. Si. John, 41, 190. 
lamp overhanging street. Tarry v. Ashton, 107, 190. 
machine left unattended in road, Mangan v. Atterton, 140. 
monkey, dangerous, Jfa?/ v. Burdett, 90, 93. 
mules rinming away, 32. 
obstruction left on road, Harris v. Mohbs, 189. 
packing case falling, Briggs v. Oliver, 36, 41. 
path abandoned, not fenced off. Hurst v. Taylor, 38, 97. 
pits open, Blythe v. Topham, 39. 

portmanteau let fall, Tubbutt v. Bristol & Exeter Bail. Co., 61. 
ram, dangerous, Jackso7iY. Smithson, 91. 
reservoir unfenced, Hardcastle v. S. Yorkshire Railway, 38, 39. 
reservoir, water, 

artificial lake, Nichols v. Marsland, 19. 

Madras Rail. Co. v. Zemindar of Kavatinaggur, 
19, 36, 91, 94. 
shaft unprotected, Indermaur v. Dames, 41. 
shop sign hung over street, Salisbury v. Herschenroder, 189. 
spring guns, i?i>d v. Holbrooh, 17, 39. 
squib case, Scott y. Shepherd, 33, 57, 127, 151. 
staging, dangerous. Heaven v. Pender, 35, 41, 107, 108, 121, 122. 
steps, unprotected, Burchell v. Hickison, 96. 
sugar, bags of, falling, ScoW v. London Docks Co., 36, 41. 
water, polluted, Ballard y. Tomlinsun, 193. 

HodgkinsmiY. Ennor, 191, 193. 
IFoocfiorard v. ^fioni, 132. 
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Ikeevocable Licence. See " Licence." 
to dig for tin, Doe v. Wood, 244. 

where licence permits the erection of permanent structure, as a weir 
or the inclosure of an area, Liggins v. Inge, 244. 

Winter v. Brochwell, 245. 

Jewellery, removal of, from room of dying man, Kirh v. Gregory, 217. 

Joint Actor, 14. 

Joint Stock Company. See "Company ;" "Corporation." 

Joint Tort Feasors, liability of, 14. 

Judges, slanderous language by, 174. &e " Confinement, Wrongful;" 
"False Lmprisonment ;" " Judicial Officers." 

Judicial Ls'QUIRY, privilege, rights of reputation, Astley v. Young, 111. 

JuDiciAii OrnCERS, statements by, when privileged, 174. 

Justifications, 

of harmful conduct, 

legal authority, 3, 9, 75, 76, 90, 209—211. 

consent, 9, 209—211. 

defence of person, 16. 

self, 16. 

third persons, 16. 

correction of children, Hutt and others v. Governors of Ilaileyhury 

College and others, 182. 
defence of property, 16, 165. 
right of entry, 

to retake, remove, or replace, 211 — 213. 
to abate nuisance, 213, 214. 



Enowiedge, when imputed, 10. 

Lake, Artificial. See " Eeservoir ;" " Tank.'' 
Lamp Negligently Fixed, Tarry v. Ashton, 107, 190. 

Land, 

violation of rights in. See " Objects, Eights in." 
support of. See " Support." 
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Lahguage, 

negativing intent to assault, Blahe v. Barnard, 149. 
scandalous, by judicial officers, 174. 

advocate, Munster v. Lamb, 173. 

Law, what it includes, 6. 

Legal Doty, breach of. See "Negligence." 

Legal Eights, 

how they arise, 1. 

correlative duties, 1. 

what such duties presuppose, 1. 

Lessee, 225. 

Letters, 

detention of, Roioning v. (Joodchild, 68. 
Smith V. Poivditch, 68. 

Letter Sorter, bank notes stolen by, Whitfield v. Le de Spencer, 68. 

Libel. See "Eeputation, Eight of." 

Liberty. See " Immunity of Person, Eight of." 

Licexce, 

what it is, and how it differs from an easement, 242, 243. 
illustration of licence as to personal things, 243. 

to hunt and carry away deer, Thomas v. SorreU, 243, 244. 
void Ucence, where it is by parol, and its effect would be to convey 
an easement, 243. 
Heivlins v. Shipman, 243. 
Cocker v. Goivper, 243. 
Fentiman v. Smith, 243. 
when valid by parol and irrevocable, 243 — 245. 

permanent structure (weir), Liggins v. Inge, 244. 
coupled with valid grant of an interest — • 

to stack and carry away hay, Webb v. Paternoster, 244. 

Plummer v. Wehb, 244. 
to enter close and remove hay. Wood v. Manley, 244. 
to dig for and dispose of tin. Doe v. Wood, 244. 
to hunt and take away game, Thomas v. SorreU, 244. 
how the meaning of " grant of an interest" is restricted, 245. 
it does not extend to what must be granted by deed, as to come 
on land and make a watercourse (case put in Wood v. 
Leadbitter), 245. 
unless, in pursuance of licence, a permanent structure has 
been erected (enclosure of area). Winter v. Brockwell, 245. 
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Licence — continued. 

though valid by parol yet revocaile in aU other cases, 246. 
guinea ticket holder, Wood v. Leadbitter, 246. 
and see cases cited and considered in this case, Webb v. Paternoster, 

246. 
Woody. Lalce, 246. 
Woody. Manley, 246. 
Taylor y. Waters, 
246. 
to build on waste ground, Bex y. Inhabitants of Houndon-on-the- 
Hill, 245, 246. 
rights of licensee as against persons other than the licensor, Hill v. 

Tupper, 246. 
abuse of. Six Carpenters' Case, 215, 226. 

LlEXHOLDEE, 225. 

Light. See " Easement," 232. 

" Unappropriated benefits of Nature, use of," 196, 197. 
natural right to light received vertically, Bonner v. Oreat Western 
Hail. Co., 197. 

LiiiE Heap, accident to carriage and driver through. See " Contributory 
Negligence." 
Floiver v. Adam, 138, 139. 

Limited Eights, 225. 

Loaded Qxm, girl sent to fetch, Dixon v. Bell, 129. 

Looseness with Women, slanderous imputation of, Lumby y. Allday, 
171. 



MLvcHiNEEY, dangerous. Set "Irresponsible Instruments." 

Magistrates. See " OflBcers exercising Judicial Functions." 
statements by, when privileged, 174. 
reports of proceedings before, Lewis v. Levy, 174. 

Malice, what is meant by, 28 — 30. 

Malicious Peosectjtion, 

what it is, 165. See "Abuse of Legal Process." 

conditions necessary to the violation of the right, 165. 

meaning of reasonable and probable cause, 166. 

illustrations, 165, 166. 

actual malice required, 165, n. 

prosecution of a eivU action maliciously not within the wi'ong, 167 
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Make, sale of, hj hirer, injury to right of reversion, Sanio™ v. Colman, 
223. 

Maeital Eights, 

injuries to a man in his, 181. 

enticing away and harbouring a married woman, 181. 

adultery, 181. 

Maek, Trade, 247. 

Maeet, clergyman refusing to, Davis v. Black, 185. 

Mastee. See " Servant ; " " Agent," 58—66. 

(See "Eights in Domestic Eelations — Master and Servant," 184. 
rights of, in respect of the enticing away a servant, 184. 

Meddling 

with goods without title, Falke v. Fletcher, 219. 

streets unlawfully, Ellis v. Sheffield Gas Omisuiners' Co., 71. 
stray horse, taking it to pasture, Fouldes v. Willoiighiy, 219. 
carriage without consent of owner, and having it painted, 

Siscox V. Oreenwood, 219. 
wild fowl in possession of another, Keeble v. Hicheringhill, 218, 

256. 
jewellery of dying man, Kirh v. Qregory, 217. 

Mental Attitude, 

in tortious conduct, 20 — 42. 

how malice came to form an ingredient in torts, 20, 21. 

how the question of the mental attitude presents itself, 21, 22, 

intention unconscious of wrong, 22, 28. 

conscious of wrong, 22, 28. 
rashness,- 22, 28. 
negligence, 22, 28. 
malice in law, 28, 30. 

fact, 28, 30. 
" due care," what it is, 30 — 37. 

the duty of certain classes of persons, householders and others, in 
regard to care, 37 — 42. 

Mischievous Animal. ySee "Animals;" " Irresponsible Instruments." 

Mistake, Trespass by, Baseley v. Clarhson, 19. See "Mowing Tres- 
pass;" "Negligence." 

Monkey, Dangerous, May v. Burdett, 90, 93. See " Eashness." 
Moveables, Eight in. See " Eights in Objects." 
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Movement, 

security of freedom of, 151. 

unlawful obstruction of, is wrongful restraint, 151. 
what amounts to wrongful confinement or false imprisonment, 152, 
153. 
illustrations, 152, 153. 
See " Confinement, Wrongful." 

Mowing Teespass, Baseley y. Clarhson, 19. See "Negligence." 

Municipal Bye-law, yiolation of, 

waggon across street, Steele v. Burhliardt, 143. 

hanging shop sign across road, Salisbury v. Herschenroder, 189. 

driving fast across bridge, Heland y. Lowell, 143. 

Natueal Eights, 

to use of water, 191, 194. 
air, 194, 195. 
support, 195. 
Hght, 196, 197. 

Natttre, -unappropriated benefits of, 191. 

Necessity, 

easements of, arising on severance of tenements, 236—239. 

gutter, Coppey v. J. de B., 238. 

drain, Pyer v. Garter, 238. 

water to pool, Sury v. Pigott, 238. 
way of, Pinningtnn v. Oalland, 239. 
transmission of water to estate. Watts y. Kelson, 239. 

Negligence, 25, 27. 

what amounts to " due care,'' 30, 31. 

"due care" in the case of members of skilled employments, 31. 

" due care" in the case of persons whose rights are made use of by 

others, or whose rights come in conflict with the rights of others, 37. 
classes of persons towards whom they are bound to observe "due 

care," and in what such " due care " consists, 

1. Trespassers, 

intentional, but without consciousness of wrong, 37, 38. 
intentional, with consciousness of wrong and neghgent, 
38, 39. 

2. Persons coming, by permission, for their own purposes, and 

guests, 39, 40. 

3. Persons invited to come for the purposes of the occupants, or 

of themselves and the occupants, 40, 41. 

4. Persons lawfully passing by, 41, 42. 
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Negligence — continued. 

the standard of care the same whether care is required to be inces- 
sant or intermittent, 36. 
■when want of " due care " is not to be implied, 36. 
what may be evidence of having fallen short of the standard, 36. 
how the standard of care is to be applied, 36, 37. 
illustrations of the rule as to " due care," 31 — 36. 
Cases illustrating Negligence — 
anchor, in stowing, Greenland v. Chaplin, 140. 

belladonna, in selling, for dandelion, Thomas v. Winchester, 35, 106, 131 . 
bolt in carriage defective, Hyman v. Nye (Pref.) xiii., 112. 
brick in railway arch insecurely fixed, Kearney y. London & South 

Coast Railway, 41. 
bull, colt gored by. Smith v. Cooh, 35. , 

cab, in driving. King v. Spurr, 67. 
carriage pole defective, Randall v. Newsom, 103. 
carriage defectively constructed, Winteriotlom v. Wright (Pref.), xiii., 

82, 113. 
carriage (railway) with defective tyre, Readhead v. Midland Ry. Co., 111. 
cart left unattended, Illidge v. Goodwin, 24, 34, 150. 

Lynch v. Nurdin, 140. 
cattle straying ; ox allowed to stray from street into shop, Tillett v. 

Ward, 98. 
cattle straying, Dovaston v. Payne, 215. 

Goodwyn v. Cheveley, 212. 
driving carelessly and causing collision, McDonald v. Snelling, 127. 
false representation, in (wrong impression imparted by mistake 

originally, but suffered to continue after discovery of mistake), 

Reynall v. Sprye, 55. 
false representation, of state of bank through, Taylor y.Ashton, 52, 54. 
false representation through, (error in time table,) Denton v. Great 

Northern Railway, 52, 53. 
false representation through, Bedford v. Bagshaw, bo. 

Cornish v. Abington, 56. 
false representation through, of state of lamp sold, Longmeid v. Ifol- 

liday, 51. 
fire, in setting, to employer's shed, Williams v. Jones, 60. 
floui-, in letting barrel of, fall, Byrne v. Boadle, 36, 41, 98. 
groom spurring horse carelessly. North v. Smith, 62. 
heap of stones left in street, EIUsy. Sheffield Gas Consumers' Co., 71. 

lime left in road, Flower v. Adam, 139. 
hitting person not intended, Lames v. Campbell, 151. 
Hopper V. Reeve, 151. 
Weaver Y. Ward, 151. 
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Negligexce— coH<//i md. 
ill mirations — continued, 
unoontrollable horse, Mamoni v. Douglas, 97, 111. 
HammickY. White, 97, 111. 
(no negligence in rider). 
horse, not yicious, allowed to stray, kicks a child (no negligence), Oox 

Y. Burhridge, 95. 
householder, of, (open pits), Blythe v. Tojiham, 39. 
slate heap on road, Corhy v. Hill, 40. 
area open to roadway, Barnes v. Ward, 38. 
steps left unprotected, Burchell v. Hickison, 96. 
in not protecting shaft, Indermaur v. Dames, 41. 
local bye-law disregarded, 

Salisbury v. Herschenroder (shop sign hung over street), 189. 
Steele v. Burkhardt (waggon across road), 143. 
Heland v. Lowell (driving fast over bridge), 143. 
loaded gun, ia sending a girl for a, Dixon v. Bell, 129. 
machine left in road unattended, Mangan v. Atterton, 140. 
mowing, in, on boundary of adjoining land, Baseley v. Olarkson, 19. 
obstruction on road, in leaving, Winterhoitom v. Earl of Derhy, 189. 

Wilkins V. Day, 189. 
Harris v. MohbA, 189. 
packing case allowed to fall, Briggs v. Oliver, /SG, 41. 
pilot, of, The Schwalbe, 68. 
The Annapolis, 68. 
The Peerless, 68. 

pipes bursting from defectiveness, statutory company (no negligence), 

Snook V. Orand Junction Waterworks Co., 94. 
in placing goods on premises of another, and entry to recover. 

Chambers v. Bedell, 211. 
portmanteau let fall, Tubbutt v. Bristol & Exeter Bail. Co., 61. 
rails let fall. Burns v. Poulson, 61. 
reservoir, bursting of, 

Madras Rail. Co. v. Zemindar of Kavatinaggur, 19, 36, 91, 94. 
Nichols Y. Marsland, 19. 
sparks from railway engiae, Jones v. Festiniog Baihvay, 15, 91, 94. 

VaughanY. Taff Baihvay, 91. 
sugar, bags of, allowed to fall, Scott v. London Docks Co., 36, 41. 
unfenced path. Hurst v. Taylor, 38, 97. 

reservoir, Hdrdcastle v. South Yorkshire Railway, 38, 39. 
washing horse over gutter in frosty weather, Sharpe v. Powell, 19, 126, 
132, 189, 220. 

NEGLIGEtfCE, CONTKIBTJTOET, 

in what cases the contributory negligence of the plaintiff is recog- 
nized as a defence, 136, 137. 
I. U 
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Negligence, Conteibtjtoey — continued. 

to what tlie defence does not extend, 13*7. 

to persons in what condition contributory negligence is not imput- 
able, 137. 

when voluntary conduct draws with it imputabUity, 137. 

simultaneous negligence in both parties, eSeot of, 137, 138. 
illustrations, 138—142. 

children's and parent's negligence, effect of, 142. 

to defeat the action, plaintiff's negligence must have been in some 
measure efficient to bring about result, 142, 143. 
illustrations, 143. 

anchor, neghgent stowage of, Greenland v. Chaplin, 140. 

bar across street, Butterfield v. Forrester, 138. 

carriage, accident to, from lime heap. Flower v. Adam, 139. 

cart, unattended, child injured in playing on, Lynehx. Nurdin, 140. 

cellar cover, child playing with, Ahhot v. Marfie, 140. 

crossing line to get to station, Waite v. North Eastern Rail. Co., 133, 
142. 

donkey, injury to, Davies v. Mann, 138. 

hand shut in railway carriage door, Richardson v. Metropolitan Rail. 
Co., 139. 

machine left in road unattended, child playing with ; finger crushed, 
Mangan v. Atterton, 140. 

omnibuses racing, no contributory negligence in passenger, Rigby v. 
Heivitt, 141. 

pulKng down party-wall negligently. Hill v. Warren, 139. 

rule as to, Radley v. London & North Western Rail. Co., 136. 
Tuff\. Warman, 136. 

simultaneous, 138, n. 

steps unprotected at side, child falling over in broad day-light, 
Burchell v. Hickisou, 96. 

Negligenx Conduct, what it is, 25, 27. 

Newsfapee Eepoet, to what extent privileged, 174. 

Noise, 

nuisance from, 194, 195. 

right to freedom from, 194. See " Nuisance." 

Noisome Trade, 195. See " Nuisance." 

NuiSiiNCES, 

mode of distribution in this work (Preface), x., xi. 

entry on PROPERTY with interference with possession, 214. 

abatement of nuisance, 213. 

A. cutting his hedge over B.'s ground, 215. 
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"i^JJISAl^C-ES— continued. 

entry on property with interference with, possession — continued. 
throwing things upon it, 215. 

allowing his domestic animals to stray upon it, 215. 
pouring water or suSering filth to go upon it from his premises, 

215. 
droppings from eaves and trees overhanging neighbour's premises, 

215. 
interference with rights of easement, 239. 
damming access of water, 239. 
building so as to obstruct passage of light, 239. 
stopping passage of rain water by gutter from adjoining house, 

239. 
destroying means of diverting water, 240. 
stopping passage by door, 240. 
removing lateral support to building, 240. 
turning sewer into water-course (natural or artificial), 193. 
polluting stream (natural or artificial) as it passes through one's 
premises, 193. 

In respect of u-ATUEAI, EIGHTS, 

security to a man in his tenement from smells, noises, or other 

sources of discomfort, 194. 
qualifications to the right, 

exception 1, as to operations necessary for certain purposes, 194, 
195. 
iUustration — nuisance by rockets and band of music, 195. 
exception 2, where a right of easement exists, 195. 
right to support of land by adjoining land, 195, 196. 

removal of support, 196. 
right to light, 

obstructing access of Hght, 196, 197. 
vertically, 196, 197. 
laterally, 197. 

(Oases), 

Obstruction to enjoyment of rights in the unappropriated benefits of 
Nature. 
air, impure, Aldred's case, 194. 
Water v. Selfe, 194. 

Tipping v. St. Helens' Smelting Co., 194. 
bridge on the roof of and connecting two houses (between which 
is plaintiff's house), and obstructing the light vertically reach- 
ing plaintiff's house through skylight, 197. 
noises — rockets or band, 197. 
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Nuisances (Oases)— co?i<i)i«erf. 

Obstruction to enjoyment of rights in unappropriated benefits of Nature — 
continued, 
support of land, deprival of natural right to, Bonomi v. Backhouse, 
196. 
Mitchell V. Barley Main Colliery Co., 196. 
Continual interference luith rights of property, 

animals, domestic, allowed to stray on to plaintiff's premises, 215. 
branches and leaves cut and allowed to fall from trees into 

plaintiff's premises, 215. 
eayes, water allowed to fall from, into plaintiff's premises, 

Battishill T. Beact, 214. 
filth, discharging on another's premises, 215. 
hedge, allowing portions of, to fall on plaintiff's premises, 215. 
material, rubbish, or stones, throwing, on plaintiff's premises, 

215. 
water, pouring, on plaintiff's premises, 215. 
Obstruction of rights in re aUena, 
obstructing way, 239. 
damming access of water, 239. 

building so as to obstruct passage of light to ancient window, 239. 
stopping passage of rain-water by gutter, 239. 
destroying means of diverting water, 240. 
stopping passage by door, 240. 
removing lateral support to building, 240. 
Bublic nuisances by breach of duty imposed on every member of the 
community, 
obstruction across road, Winterbottom v. JEarl of Derby, 189. 
Harris v. Mobbs, 189. 
Wilhins y. Day, 189. 
obstruction to access by road to a colliery, 189. 
ruinous premises allowed to overhang road, Mullen v. St. John, 

189, 190. 
shop sign (hung dangerously over street) falling and injuriag 

plaintiff, Salisbury v. Herschenroder , 189. 
breach of orders made imder statute, Gorris v. Scott, 188. 

Couch V. Steele, 187. 



Objects, privileges, and advantages, rights in, 191, 256. See "Property, 
Eights in." 

Obstbxtctions in highways. See "Nuisances.'' 

Occupation. See " Detention; " " Possession." 



INDEX. 293 

Occupier, 

o-mier's rigiits as against mere, Asher v. WhiUock, 201. 

Jones V. Chapman, 208. 

OCCUPIEES, 

rights as against other occupiers, Cutis v. Sprhuj, 201. 

Barnstable v. Thatcher, 208. 

Offensive Smells. See " Nuisances." 

Officer, 

of customs demanding excessive duty, Barry v. Arnaud, 186. 
returning, refusing vote. See " PuhKc Duty." 

Ashhy V. White, 185. 

Tozery. Child, 185. 

Officers, 

of courts, bailifis, constables, &c. See " Confinement, Wrongful." 
exercising judicial functions, Uahitity for false imprisonment, 154. 
privilege in language used by, 174. 

Oil (Paxm) Case, Thorn v. Bigland, 49, 52. See "Palse Eepresentation." 

OirSXBTTS, 

kicking horse in, Simson v. London General Omnibus Co., 96. 
racing, accident, no contributory negligence in passenger, Bigby v. 
HewiU, 141. 

Opei^ Pits, householder, duty of, Blythe v. Topham, 39. 

Oral Slander, Brooker v. Coffin, 7, 171. 

Owner, 

rights of, as against meddler with his property, Chinery v. Viall, 217. 
Hiscox V. Greenwood, 219. 

Owtter's right as against mere occupiers, Asher v. Whitloch, 201. 

Ownership, possession, detention, Bloxam v. Sanders, 216. 



Packing Case falling, duty of householder, Briggs v. Oliver, 38, 41, 

Palm Oil Case, Thorn v. Bigland, 49, 52. 

Parent, Eights of. Sec "Domestic Eolations," 182. 
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Paeol Licence. See "Licence, Parol." 

purportiiLg to convey easement, Cocker t. Cowper, 243. 

Fentiman v. Smith, 243. 
Eewlins v. Shipmmi, 243. 

Paett Wail, p-uHing down, negligently, Hill v. Warren, 139. 

Patent Eight, 249 — 251. 

in respect of wliat it is granted, 249. 

in -what the privilege consists, 249. 

for wliat period it is granted, 249. 

improvement on existing manufacture a condition of the grant, 249. 

illustrations, 249, 250. 
patent must be new at time of grant, 249. 
privilege awarded only to inventor, 250. 
what the term " inventor" includes, 250. 
what it does not include, 250. 
how patent right is infringed, 250. 

illustrations, 251. 

Path, old and dangerous, not fenced off, Hurst v. Taylor, 38, 97. 
PEifH"rN"G BACK Watee. See "Easements."' 

Peecolatiok", 

pollution of water by. Woodward v. Ahorn, 132. 
Ballard v. Tomlinson, 193. 
"Peeson, a," 

what the term means, 10. 

"Peeson," 

what the term means, 10. 

defence of the. See " Defence of Person.'' 

harm to, what term includes, 10, 11. 

Picking Pocket, touching and drawing away attention to facilitate, 
assault, Goivard v. Baddeley, 150. 

Phot, Negligence of, 

agent not under control of principal. The Annapolis, 68. 

The Peerless, 68. 
The Schwalhe, 68. 

Pipes of water company burstiag, existence of company authorized by 
statute, no negligence. Snook v. Grand Junction Water Co., 94. 

Playing with cellar cover, child, Abhot v. Macfie, 140. 

Pledge, consumption of, invasion of right of reversion, dictum in Philpot 
V. Kelley, 222. 



INDEX. 295 

PociCET Book witli money found in shop, McAvoy v. Medina, 200. 

POLLTJTION, 

of water, Woodward v. Aborn, 132. 
Ballard v. Tomlinson, 193. 
Whaleij V. Zo/h;/, 191, 193. 
TFoocZ V. Waud, 191, 193. 
Ilodglc-i nson y. Ennor, 191, 193. 
of air, Walter r. Selfi, 194. 
Aldred's case, 194. 

Si. Helens' Smelting Co. v. Tipping, 194. 
POETMAKTEAU let fall by porter of railway company, Tubbutt v. Bristol 
and Exeter Bail. Co., 61. 

Possession, 

of two kinds (1) primary, 198—202. 
(2) derivative, 202—206. 
bailees, 203—207. 
possessor's rights, how violated, 205, 206. 

effect of possessor giving temporary charge to another, 206, 207. 
contest for possession by persons without title, 207, 208. 
interference with, Bloxam v. Sanders, 216. 
Phelps V. Willard, 216. 
Chinery v. Viall, 217. 
disturbing wild fowl on private property, Carrington v. Tayler, 212. 
Keeble v. Hickeringhill, 218, 256. 

PossESSOE, right of, as against person without title, Jefferies v. Great 

Western Bail. Co., 202. 
Post, libel sent by, Coxhead v. Bichards, Thompson v. Dashwood, 178. 
PosTjViastee-General not liable for acts of subordinate officers, 67. 
Peejtjdiciai Inteefeeence, what it is, 6. 
PEELlMDfAET Peoceedings in Criminal inquiry, fair report of, privileged, 

Lewis v. Levy, 194. 
Peesstjee, 44, 47. 

Peincipal, liability for acts of his agent, ratification, 69, 70. 
Peivate Way, right of. See "Easements." 

PErVTLEGE, 

in relation to rights of reputation, 173 — 178. 
judicial inquiry, Astley y. Young, 177. 

proceedings, fair report of, Lewis v. Levy, 174. 
of advocate, Munster v. Lamb, 173. 
of judge, Scott V. Stansfield, 174. 

of censuring a person in public, in discharge of private duty. Too- 
good V. Spyring, 177. 
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Peofits a Prendeb, 240—242. 

Peoperty, 

rights in, 208—226. See also " Objects, Privileges and Advantages." 

sense in. whioli property is used, 208. 

wio is said to be the owner of property, 208. 

rights incident to ownership, 209. 

what the right of exclusion involves, 209. 

exception, 209. 

illustrations to exception, 209 — 211. 
to what cases the right of exclusion extends, 211, 212. 
to what cases it does not extend, 212 — 214. 
invasions of right as to things owned, 

what they are, 214, 225. 

(1) of objects of which owner is in possession, 

modes of violation, 214. 

illustrations, 215 — 219. 
successor of wrong-doer, in what oases liable, 219. 
references to instances of violations of rights of owner- 
ship by various kinds of instrumentality, 219 — 221. 

(2) of objects of which the owner is not in. possession, but to 

which he has a present right of possession, 
modes of violation, 221. 
illustrations, 221, 222. 

(3) of objects of which he is not in possession and in which he 

has only a right of reversion, 
modes of violation of right, 222. 
illustrations, 222—224. 
joint tenants, 224, 225. 
holders of limited interests, 225. 
trespassers ah initio, 225. 

Prosecution. See " Malicious Prosecution." 

Prospectus of Compakt, deceitful. Peek v. Ourney, 54. 

Public Duties, 

rights to the observance of, 185. 
two classes of, 

(1) involving duties of persons in certain public positions for the 

benefit of the public, 185. 

(2) involving duties imposed on every member of the community 

for the benefit of the public, 185. 
they arise by common law or by statute, 185. 
instances of violations of rights under the first head, 185, 186. 
rights of the second class termed "rights of public safety and con- 
venience" 186. 
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Ptjblic Duties — continued. 

how the right of action is contracted in all rights of this class, 186. 
how the right is further contracted in the case of such of this class of 
rights as have a statutory origin, 186 — 188. 
illustrations, 188—190. 

Public Duty, 
breach of a, 

by customs officer, demanding excessive customs duty, Barry 

V. Arnaud, 186. 
by returning officer refusing to receive vote, Ashhy v. White, 185. 

Tozer v. Child, 185. 
by clergyman refusing to marry, Davis v. Black, 185. 

Public Duty, breach of (nuisance), by placing obstruction across road, 
Harris v. Mobhs, 189. 

Push, violent, assault by. Cole v. Turner, 150. 

Eatls let fall, agent, negligence of. Burns v. Paulson, 61. 

Eain'-watee FEOii Eaves, 214. See " Easements.'' 

Eam, dangerous, Jackson v. Smithson, 91. 

Eash Conduct defined, 24, 27. 

Eashness, 

area of unfinished house, leaving, open and unfenced, Barnes v. 

Ward, 38. 
balloon, risking the faUing of, on private property, Ouille v. 8wan, 

98, 216, 218. 
barrier, spiked, leaving across road, Clarke v. Chambers, 87, 100, 105, 

123, 131, 140. 
bull that was dangerous at sight of red, exposed to risk of seeing it, 

Hudson V. Roberts, 95. 
cart left unattended, risking chance of horse being startled and doing 
harm, Illidge v. Goodwin, 24, 34, 150. 
And see Lynch v. Nurdin, 140. 
chandelier insecurely fastened, allowing to hang in room to which 

customers were invited, Collis v. Selden, 108, 110, 120, 121, 122, 130. 
dog, dangerous. Card y. Case, 91, 95. 
false representations, risking chance of false statements continuing 

to have efiect after exhaustion of original purpose, Peek v. Ourney, 

54. 
fire faOin" to control, risking chance of its spreading from one's own 
to others' premises, dictum in Higgins v. Dewey, 97. 

Smith V. London & S. W. Bail. Co. , 77. 
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Eashness — continued. 

fountain of water in road, risk of torses shying, Hill v. New River 
Co., 87, 100, 105, 123, 127. 

gun, defective, risking chance of bursting and doing harm, Langridge 
Y. Levy, 34, 57, 151. 

hair-wash case, George v. Shivington, 36. 

heap, slate, left in private road, without notice to person permitted 
to use it, Corhy v. Hill, 40. 

heap of stones left in street, Ellis v. Sheffield Gas Go., 71. 

horse, vicious, Popplewell v. Fierce, 91. 

horse, dead, left on road by road authorities. Card v. Elseworth, 99. 

horse, risking chance of a kicking, indulging his propensities, Simp- 
son \. London General Omnibus Co., 96. 

horse, uncontrollable, Manzoniy. Douglas, 97, 111. 
Hammick y. White, 97, 111. 

house, ruinous, risking chance of, faUing and doing harm, Mullen v. 
St. John, 41, 190. 

house, removal of, risking harm to house adjoining. Bower y. Peate, 71. 

lamp, defective, risking chance of its exploding and harming pur- 
chaser, Longmeid v. Holliday, 51. 

lamp, risking chance of defectively secured, falling and doing harm 
to passers by. Tarry v. Ashton, 107, 190. 

machine, unattended, left in road, Mangan v. Atttrton, 140. 

monkey, dangerous, May v. Burdett, 90, 93. 

mules, undertaking to control troublesome, 32. 

nitro-glycerine, risking chance of the nitro-glycerine being dealt 
with by carrier as a non-explosive, Nitro- Glycerine Case, 18, 130. 

omnibus racing, risking chance of harm in collision, Limpus v. 
London General Omnihus Co., 60. 

path abandoned, unfenced off. Hurst v. Taylor, 38, 97. 

pits, open, Blytlie v. Topham, 39. 

premises, risking chance of dangerotis, falling, Midlen v. St. John, 
41, 190. 

ram, dangerous, Jackson v. Smithson, 91. 

removal of house, harm risked to house adjoining, Bower v. Peate, 71. 

removal of support, Angus v. Dalton, 71. 

scafiolding, dangerous, Coughtry v. Glohe Woollen Co., 35. 

shaft, leaving exposed, Indermaur v. Dames, 41. 

small-pox, risking chance of infection of lodgers from failure to dis- 
infect house. Minor v. Sharon, 98. 
See also Reg. v. Burnett, 33, 98. 

Bendelow v. Worthy Union, 9, 148. 

spiked barrier across road, Clarice v. Chamlers, 87, 100, 105, 123, 131, 
140. 

spout of water in road. Hill v. New River Co., 87, 100, 105, 123, 127. 
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Rashness — conthmcd. 

spring gTins, Bird v. Holbrook, 11, 39. 

Hott V. Wilkes, 17. 
squib case, «co<i5 v. Shepherd, 33, 57, 127, 161. 
staging, dangerous, on defendant's premises. Heaven v. Pender, 31, 

41, 107, 108, 121, 122. 
steps unprotected at sid^s, Burchell v. Hicldson, 96. 
support, removal of, Angus y. Dalton, 71. 
unattended cart, Illidge v. Ooodwin, 24, 34, 150. 

Lynch V. Nurdin, 140. 
unattended macliine, Mangan v. ^^ferfo«, 140. 
undertaking to control fire, 32. 

mules, 32. 
unfenced, abandoned footpatb left, Hurst v. Taylor, 38, 97. 
unfenced bouse, area left unprotected from roadway, Barnes v. Ward, 

38. 
unprotected steps, Burchell v. Hickison, 96. 

Ratification 

by a priacipal of the acts of bis agent, Buron v. Denman, 70. 

Udell V. Atherton, 70. 

Ee AiiEjSta, rigbts in. See "Easements." 
easements, 227 — 240. 
profits a prendre, 240 — 242. 
customary rigbts, 242. 
licences, 242. 

Eeasonable and probable cause, 164, 166. 

Ee-entet to re-take property wrongfully taken. Burling v. Read, 202. 

Eelations, domestic, 181 — 184. 

Ee-OCCXTPAtion of property wrongfully taken. Burling v. Bead, 202. 

Eepobts, wben privileged, 
of trials, 174. 
of preliminary proceedings in courts of justice, Lewis v. Levy, 174. 

Eepeesentation, False. See "False Eepresentation." 

Eeputation, Eight oe, 

bow it is invaded, 168, 169. 

defamatory statements, oral or written, 169. 

wbat included in tbe term " written," 169. 
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Eeputation, Eight of — continued. 

what conditions necessary to render oral defamatory statements in- 
jurious, 170. 
illustrations of oral statements, 170, 171. 
charge imputing a crime involving moral turpitude, Peahe v. Oldham, 

170. 
charge involving moral turpitude without indictable crime, Brooher 

V. Coffin, 171. 
charge of moral laxity not aflecting qualifications for office (of clerk), 

Lumby v. Allday, 171. 
charge of misconduct affecting qualification for holding office (of 

schoolmistress), 171. 
charge of incapacity in profession (of doctor), 171. 

lor office of master mariner, 172. 
charge of misconduct affecting qualification of clergyman in his 

office, 172. 
illustration of tvritten imputations wanting in the conditions neces- 
sary to render oral statements injurious, but exposing the person 
intended to public hatred, contempt and ridicule, 172. 
what the effect is of mere repetition of slander or libel, 172. 
privileged statements, what meant by, 173. 
what defamatory statements have a legal excuse, 173. 

such as are made in good faith and in discharge of some public 

or private duty, or for protection of own interests, 173. 
made in course of judicial inquiry, 173. 

made by counsel in advocacy of a case, though scandalous and 
malicious, 173. 

Munster v. Lamb, 173. 
made by one exercising judicial functions, Scott v. Stansfield, 

174. 
such as form part of correct report of proceedings before a Court 
or of proceedings of public concern taking place at meetings 
of various kinds of a public character, 174, 175. 
or consist of any notice or report published at request of certain 
authorities for information of the public, provided there is no 
actual malice, 175. 
what cases the privilege does not include, 175. 
definition of public meeting, 175. 

privilege does not extend to blasphemous or indecent matter, 176. 
illustrations of privilege, 176 — 178. 

other oases, 178, 179. 
spoken and written statements not the only means of defamation, 
179, 180. 

Ee-SEIZTJEE of property wrongfully taken. Burling v. Head, 202. 
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Eeseeyatiox, Implied, 

■way of necessity, Pinniiigton v. Oalland, 239. 

right to discliarge water by drain under house of another, Pyer v. 
Garter, 23S. See " Easement." 

Eesekvoie, 

unfenced, falling into, Eardcastle v. S. Yorkshire Rail. Co., 38, 39. 
burstiag, Nichols y. Marsland, 19. 

Madras Rail. Co. v. Zemindar of Kavatinaggur, 19, 36, 91, 94. 

Responsibility in dangerous things, the devolution or retention of, BO- 
SS, 100—113. 

(a) when a person's iastrumentality in a thing ceases, 100. 

(a 1) what does not suffice to take a thing out of a person's control, 100. 
(a 2) who is said to devolve instrumentality, 100. 

(b) an essential condition of devolution, 100, 101. 
(bl and b2) special responsibility of occupier, 101. 
(c and h) where there is intention to harm, 101. 

(d) things of common knowledge dangerous ; responsibility when de- 
volved, 101. 

(e) harm arising after transfer of thing, 102. 

(f, g, and i) as to devolution in case the transferee has knowledge of 

the danger, 102, 103. 
(i) when transferee has not the knowledge and transferor has, 103. 
(k) when both are without knowledge, 103, 104. 
(1) when a person intervenes in the public interests, or for his own 

protection or that of others, 104. 
illustrations, 113. 
responsibility to stop the flow of effects of other's conduct, 17, 18. 

Eestittjtion by heir of wrongdoer, Eamhley v. Trot, 219. 

Eesteaint, 

wrongful. Bird Y.Jone8,\b2. See "Movement, Security of Freedom of." 

to recover property wrongfully detained, 164, 165. 
Blades v. Higgs, 16, 165. 
Eetextion or devolution of responsibility. See " Eesponsibility." 

Eetuenixg Oiticer, 

refusing vote, Ashhy v. White, 185. 
Tozer v. Child, 185. 

Eeyeesion, alleged injury to, 

sale of a mare by the hirer, Sanborn v. Colman, 223. 

execution against lessee, levied on goods leased with the house, 

Gordon, v. Harper, 222. 
invasion of right of, by consumption of pledge, dictum in Philpott v. 
Kelleij, 222. 
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Eevooable Licence. See "Licence, Eevocable." 

Eights, Legai, wiiat they are. See "Legal Eights." 

EiPABiAi^ Owner, rights of, 

to receive water unpolluted, 191. 

to enjoy a reasonable use of the water, 192. 

to receive the stream undiminished in quantity beyond a reasonable 

extent, 192. 
to have the stream flow on unobstructed below his property, 192. 
transfer of riparian rights to third person, how far good, 192. 
illustrations, 192, 193. 

ErvEES, rights of riparian owners in. See " Eiparian Owner." 

EoADWAY, obstruction to. See "Nuisances." 

EuiNors Houses adjoining highway. See " Nuisances." 

Saeety and Convenience, rights of pubho, 185 — 190. 

ScAEEOLDiNG insecurely built, Goughtry v. Olohe Woollen Co., 35. 

School, 

interference with, when a wrong. See "Eights to the Advantages of 
Contract," 255. 
when not a wi'ong. See "Fair Competition," 256. 

Schoolmaster. <See "Eights in Domestic Eelations;" "Parental Eights." 

Scienter, The, 79, 91, n., 92, 94, and notes to p. 95. 

Scope 

of employment, 58. 

authority. See "Authority of Agent, Scope of." 

Seduction, 

of daughter, Qrinnell v. Wells, 182. 

Manly v. Field, 183. 
pretended hiring of another's daughter, as servant, followed by seduc- 
tion, Speight v. Oliviera, 183. 

Sele-Deeence, 

assault in, 16, 17. 

entry on land of another to recover goods, 242, 243. 

Servant, 

who is a. See "Agent." 

responsibility of master for conduct of, 58, 59. 

enticing away, 184. 

seduction of female, pretended hiring, 183. 

Services (personal) of servants, 184. 
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Servitudes, Kinds of, 
easements, 227. 
profits a prendre, 240. 

Shack, common of, 241. 

Shapts, unprotected, Indermaur v. Barnes, 41. 

Ships, collision of. See "NegUgenoe, Contributory," and "Negligence, 
Simultaneous," 138, n. 

SnooxraG Wild Foti,. See "Possession, Interference with," 

Keeble v. SicJceringhill, 218, 256. 

Carrington v. Taylor, 212. 
Shop, 

damage in, by ox straying, Tillett v. Ward, 98. 

sign bung over street, Salisbury v. Herschenroder, 189. 

SlGS-AXUEE, false — false representation by, Tracey v. Veal, 51. 

SmGEB, induced to break contract of Lire, Lumley v. Q^ye, 126, 184. 

Slaitoer. See " Eeputation, Eights of." 

Slander op Title, 

what it consists in, 209. 
references. 

Wren v. Weild, 209. 

Pitt V. Donovan, 209. 

Q-utsole V. Mathers, 209. 
illustrations, 

Humphrey v. Stansfield, 223, 224. 

Smith V. Spooner, 224. 

Brooh V. Bawl, 224. 

Hargrave v. Le Breton, 224. 

Atkins V. Perrin, 224. 

Slate Heap, private way, Corly v. -ffiZ/, 40. See " Householder, Duties 
of." 

Small Pox, 

risking chance of spreading infection, Bendelow v. Worthy Union, 9, 
148. 
house not disinfected — rashness, Minor v. Sharon, 98. 
by carrying patient through crowd, Bex v. Burnett, 33, 98. 

Smells, nuisance from. See "Nuisances." 

Sparks from engine, Jones v. Festiniog Bailway, To, 91, 94. 

Vaughan v. Taff Bailway, 91. See "Negligence." 
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Special Damage, 

in violation of rigMs enjoyed in common ■with, the public generally. 
See Preface, xi., and "Eights to the Due Performance of Public 
Duties," 186. 
in slander, 170. 

Spiked Baeeier across road, Clark v. Ghambers, 105. 

Spout op Water in road. Hill v. Neiu River Co., 104. 

Spring Gmsrs, 

lloU V. Wilkes, 17. 
Bird V. Holhrook, 17, 39. 

Squib, Kghted, thrown, Scott y. Shepherd, 33, 57, 127, 151. 

Steps unprotected at side, BiircheU v. Hickison, 96. See "Householder, 
Duties of." 

Stonemason, boycotting a, Oarrett v. Taylor, 255. 

Straying Cattle, 

no negligence, entry to drive back to highway, Cateshy, 212. 

Goodwin v. Cheveley, 212. 
with negligence, Dovaston v. Payne, 215. 
from highway into shop, Tillett v. Ward, 98. 

Stray Horse, 

kicking child. Cox v. Burhridge, 95. 
meddling with, Fouldes v. Willoughby, 219. 

Stream, rights in. See "Easements;" "Unappropriated Benefits of 
Nature." 

Street, 

shop sign hung over, Salisbury v. Eerachenrodfr , 189. 

unlawful interference with, Ellis v. Sheffield Qas Consumers^ Co., 71. 

Strike, offer to. Blunt v. Beaumont, 16. 

Subterranean Water. See " Underground Water." 

Sudden Terror, involuntary action. Coulter v. American Express Co., 
44, 48, 128, 150. 

Support, 

natural right of, from adjoining land, 195, 196. 

Bonomi v. Backhouse, 196. 

Mitchells. Barley Main Colliery Co., 196. 
acquisition of right of. See "Easement." 
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StrppoET — confin tied. 

natural right of, to land built upon, to what extent, 195, 196. 

negligent excavations or removal of adjoining houses, Bower v. 

Pmte, 71. 
Angus V. Dalton, 71. 

StTRPBlSE, 44, 48. 

Teems ttsed, 

explanation of meaning of^ 
"legal duty," 5, 6. 
" prejudicial interference," 6 — 9. 
" unauthorized prejudicial interference," 9. 
" valid consent," 9. 
"harm," 10. 
"knowledge," 10. 
" a person," 10. 
"person," 10. 
" harm to person," 10, 11. 
" conduct of a person," 12, 13. 
"instrument," 13, 14. 
"thing," 14. 
"voluntarily," 14, 15. 
"deceived," 15, 16. 
" injury," what the term does not include, 16. 

Terror, Sudden, involuntary action. Coulter v. American Express Co., 
48, 128, 150. 

Thixg, meaning of, 14. 

Threat of Assault, 

ofEering to strike. Blunt v. Beaumont, 16. 

threat, with apparent means of carrj'ing it out. Read v. Coher, 147. 

attempt, Martin v. Shopper, 148. 

language negativing intent to assault, Tuherville v. Savage, 149. 

at distance which negatives intent to assault, Cobbett v. Cray, 149. 

Time Table, error in, negligent, Denton v. Great Northern Rail. Co., 52, 
53. See " Palse Eepresentation." 

Title, 

slander of. See'' Slander of Title." 
meddling with goods without, 214, 219. 

wrongful seizure in execution, Phelps v. Willand, 216. 
sale of hops, plaintiff unpaid vendor, contract rescinded, title of 
vendor good, Bloxam v. Sanders, 216. 

T. X 
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Title — continued. 

meddling with, goods without — continued. 

sale of sheep by bailee, Chinnery v. Viall, 217. 

jewellery taken for safe custody out of dying man's room, Kirk 

V. Gregory, 217. 
carriage of another sent to be painted, Hiscox v. Greenwood, 219. 
bundle moved, Falke v. Fletcher, 219. 

horse removed from ploughed field to pasture, Fouldes v. 
Willoughhy, 219. 
right of possessor as against person without, Jefferiet v. Great Western 
Railway, 202. 
TOET, 

what it is, 2. 

how distinguished from contract, 2, 3. 

observations preliminary to the definition of a tort, 3 — 5. 

definition of a tort, 5. 

ToBTS, what this branch of law deals with, 2. 

Teacing the tortious effect back to the person responsible. See " Cause 

of Injury." 
Teade Maek, 

right to, 247—249. 

priaciple on which the right is protected, 247. 

limits of the right, 247—249. 

cases illustrating the right, Groft v. Day, 247. 

Singer Machine Manufacturing Co. v. 

Wilson, 226, 247. 
Harrison v. Taylor, 247, 248. 
Knott V. Morgan, 248. 

Braham v. Bustard, 248, n. 
TuTELAEY Eights, 183. 

Ttee of carriage wheel, defect in, Readhead v. Midland Rail. Co. ,111. See 

" Negligence." 

TJnappeopeiated benefits of nature, 191 — 197. 

Unauthoeized Peejudicial Inteefeeence, meaning of, 9. 

UnconteollabLE HoESE, Hammichy. White, 97, 111. 
Manzoniy. Douglas, 97, 111. 
TJndeegeount) Watee, 

pollution by percolation. Woodward v. Aborn, 132. 
Ballard v. Tomlinson, 193. 
HodgkinsonY. Ennor, 191, 193. 
Wood V. Waud, 191, 193. 
Whaley v. Laing, 191, 193. 
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U^'DEETAKL^fC^, 

anything for the benefit of another, duty attached to, 31. 
to control fire, 32. 

mules, 32. 
surgeon operating and then failing to attend and carry out the pur- 
pose of the operation, 32. 

UxFEXCED Eesekvoie, falling into, Hardcastle v. S. Yorkshire Bail. 
Co., 38, 39. 

UxiiA'WTTiL Act, effect of acting on authority to do an, 125, 126. 

Violence. See " Assault." 

" VoLtTNTAnrLT," meaning of, 14, 15, 16. 

Vote refused by returning oflEicer, Ashby y. White, 185. 

Tozer v. Child, 185. 

Wail, Pabty, negligently pulling down. Hill v. Warren, 1 39. 

Warraut. See " Confinement, Wrongful." 

Waste GEomro, licence to build on, revocable. Hex v. InhdbitanU of 
Hounden-on-the Hill, 246. 

Water, 

easements of. See " Easements." 

"natural rights in." See " Unappropriated Benefits of Nature." 

company, pipes bursting, no negligence. Snook v. Grand Junction 

Water Co., 94. 
diverting, Broadhent v. Bamabotham, 194. 

eaves dropping with, continuing nuisance, Battishilly. Bead, 214, 215. 
flowing in defined stream, rights in flow of. Grand Junction Canal 

Co. V. Shugar, 194. 
fountain in road, Hill v. New Biver Co., 104, 105. 
poUution of, 191, 193, 230. 

Woodward V. Aborn, 132. 

HodgMnsonr. Ennor, 191, 193. 

Whaley v. Laing, 191, 193. 

Ballard v. Tomlinson, 193. 

Wood V. Waud, 191, 193. 
rights in flowing, 1 91—194. 

iUustrations, 192, 193, 194. 

Way, 

right of. See " Easements." 

of necessity, Pinnington v. Galland, 239. 



308 INDEX. 

Weir. See " Licence ;" " Irrevocable Licence." 

Well, 

pollution, of, Woodward v. Aborn, 132. 

Ballard v. Tomlinson, 193. See "Water, Pollution of." 

Wheel of railway carriage, defect in tyre of, Beadhead v. Midland Rail. 
Co., 111. 

Wild Fowl, 

disturbance of, Keble v. Hickeringhill, 218, 256. 
CarringtonY. Taylor, 212. 

Witness, statements by, wben privileged, 173, 174. 

Women, looseness with, slanderous imputations of, Lumhy v. Allday, 7, 
171. 

Weit. See "Confinement, Wrongful." 

Weong. See " Injury." 

WEONGFirLEESTRA.iNT, Birdv, Jones, 151, 152. See "Movement, Security 
of Freedom of." 
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examining them, &o., &o. ByRiOHABD Haeeis, one of her Majesty's 
Counsel. Ninth Edition (with a new chapter on "Tactics"). 
Royal 12mo. 1889. ''s. &d. 

" The work is not merely mstrnctiTe, it ia exceedingly interesting and amusing. 
"We know of no better mode at present of learning some at least of an 
advocate's' duties than in studying this book and the methods of the most dis- 
tingnished advocates of the day."— ZTie Jurist. , . ,, , « 4v a j 

'"fuU of good sense and just observation. A very complete Manual of the Advo- 
cate's art in Trial by 3-arj."— Solicitors' Journal. 

"A book at once entertaining and really instructive. . . Deserves to be carefully 
read bv the young barrister whose career is yet before him."—iaM' Magazine. 

"We welcome it as an old friend, and strongly recommend it to the would-be advo- 
cate,"— iaw Students a Journal. \ 
* * All standard law Works are hept in Stoelc, in law calf andother bindings. 

• A 



STEVENS AJSTD SONS, LIMITED, 



AGRICULTURAL LAW.— Beaumont's Treatise on Agricultural 
Holdings and the Law of Distress as regulated bytheAgri- 
cu Itural Holdings (England) Act, 1 883, with Appendix containing 
Pull Text of the Act, and Precedents of Notices and Awards. By 
Joseph BEAtTMONT, Esq., Solicitor. Royal 12mo. 1883. 10s. 6d. 
Cooke's Treatise on tlie Law and Practice of Agricultural 
Tenancies. — New edition, in great part re-written with especial 
reference to Unexhausted Improvements, with Modem Forms and 
Precedents. By G-. Pbioe Gou>net and W. Etjssell GaiFiTrHa, 
Esqs., Barristers-at-Law. Demy Sto. 1882. 11. Is. 

D]xon.— Vide "Farm." 

Griffiths' Agricultural Holdings (England) Act, 1883, containing 
an Introduction ; a Summary of the Act, with Notes ; the complete 
text of the Act, with Forms, and a specimen of an Award under 
the Act. By W. Russell Geietiths, Esq., of the Midland Circuit. 
Demy 8vo. 1883. S«. 

Spencer's Agricultural Holdings (England) Act, 1883, with 
Explanatory Notes and Forms ; together with the Ground Game Act, 
1880. Forming a Supplement to "Dixon's Law of the Farm." By 
Atjbeet J. Spencee, B.A., Barrister-at-Law. Demy 8vo. 1883. 6s. 

ALLOTM ENTS.— Hall's Allotments Acts, 1 887, with the Regulations 
issued by the Local Government Board, and Introductory Chapters, 
Notes, and Forms. By T. Hall Hall, Barrister-at-Law. Author 
of " The Law of Allotments." Royal 12mo. 1888. 7s. 6d. 

ANNUAL DIGEST.— Mews'.— rirf« "Digest." 

ANNUAL PRACTICE (THE). — The Annual Practice for 
1891-92. Edited by 'Thomas Snow, Barrister-at-Law; Chaeles 
BuENEY, a Chief Clerk of the Hon. Mr. Justice Chitty, Editor of 
" Daniell's Chancery Forms " ; and F. A. SiEiNaEE, of the Central 
Office. 2 vols. Demy 8to. 1891. {Nearly ready.) 25s. 

*' A book -whicli every practising English lawyer must have." — Law Quarterly Review. 
" Every member of the bar, iD practice, and every London solicitor, at all events, finds 

the la&t edition of the Annual Practice a necessity." — Solicitors^ Journal. 

ANNUAL STATUTES.— Lely.— r«« "Statutes." 
ARBITRATION.— Russell's Treatise on the Power and Duty of 

an Arbitrator, and the Law of Submissions and Awards; with 

an Appendix of Forms, and of the Statutes relating to Arbitration. 

By Feancis Russell, Esq. ,M. A., Barrister-at-Law. Seventh Edition. 

By the Author and Heebeet Russell, Esq., Barrister-at-Law. 

Royal 8vo. 1891. ■ 30«. 

" Comprehensive, accurate, and practical." — Solicitors' Journal. 

ARCHITECTS.— Macassey and Strahan.— Fi* " CivU Engineers." 
ARTICLED CLERKS.— Rubinstein and Ward's Articled Clerks' 
Handbook. — Being a Concise and Practical Guide to aU the Steps 
Necessary for Entering into Articles of Clerkship, passing the Pre- 
liminary, Intermediate, Final, and Honours Examinations, obtaining 
Admission and Certificate to Practise, with Notes of Cases Third 
Edit. By J. S. Rubinstein and S. Waed, Solicitors. 12mo. 1881. 4s. 
" No articled clerk should be without it." — Law Times. 

ASSETS, ADMINISTRATION OF.— Eddis' Principles of the 
Administration of Assets in Payment of Debts. — By Aethue 
Shelly Eddis, one of Her Majesty's Counsel. Demy 8vo. 1880. 6». 

AVERAGE. — Hopkins' Hand-Book of Average, to which is added a 
Chapter on Arbitration. — Fourth Edition. By Manley Hopkins, 
Esq. Demy 8vo. 1884. 11. Is. 

*,* AU standard Law Works are kept in Stock, in law calf and other bindings. 
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AVE RAG E— continued. 

Lowndes' Law of General Average, — Engliah and Foreign. 
Fourth Edition. By Riohaed Lowndes, Average Adjuster. Author 
of "The Law of Marine Insurance," &o. Royal 8to. 1888. 11. lOs, 
** The book is one which shows a mastery of its subject." — Solicitors* Journal. 
* It may be coniidently asserted that, whether for the purposes of the adjuster o^ 
the lawyer, Mr. Lowndes* work presents (in a style which is a model of dear and grace- 
ful Enghsh) the most complete store of materials relating to the subject in every par- 
ticular, as well as an exceUeut exposition of its principles."— iaw Quarterly Review. 

BALLOT,— Fitzgerald's Ballot Act,— With an Introduction. Forming 
a Guide to the Procedure at Parliamentary and Municipal Elections. 
Second Edition. By G-eeauj A. R. Fiizjebat.T), Esq., Barrister- 
at-Law Fcap. 8to. 1876. 5«. &d. 

BANKING,— Walker's Treatise on Banking Law.— Second Edition. 
By J. D. Waizeb, Esq., Barrister-at-Law. Demy 8vo. 1885. 16s. 

BANKRUPTCY.— Chitty's Index, Vol, \.— ride "Digests." 
Lawrance's Precedents of Deeds of Arrangement between 
Debtors and their Creditors ) including Forms of Resolutions for 
Compositions and Schemes of Arrangement under the Bankruptcy 
Acts. Fourth Edition. By H. Abthue Smiih, Esq., Barrister-at- 
Law. [In the press.) 
" The new edition of Mr. Lawrance*s work is as concise, practical, and reliable as its 
predecessors." — Law Times. 

V/illlams' Law and Practice in Bankruptcy, — Comprising the 
Bankruptcy Acts, 1883 to 1890, the Bankruptcy Rules, 1886, 1890, 
the Debtors Acts, 1869, 1878, the Bankruptcy (Discharge and Closure) 
Act, 1887, and the Deeds of AiTangement Act, 1887. By the Hon. 
Sir Roland Vatjohan ■Williams, one of the Justices of Her Majesty's 
High Court of Justice. Fifth Edition. By Edwaed Wm. Hansell, 
Esq., Barrister-at-Law. Roy. 8vo. 1891. 25s. 

" Almost indispensable to the general practitioner." — Law Gazette. April 23, 1891. 

" Mr. Hansell has done his editorial work with evident care and industry." — Law 
Times, May 2, 1891. 

BILLS OF EXCHANGE,— Chalmers' Digest of the Law of Bills 
of Exchange, Promissory Notes, Cheques and Negotiable 
Securities. Fourth Edition. By His Honour Judge Chalmees, 
Draughtsman of the Bills of Exchange Act, 1882, &c. Demy 8vo. 
1891. 18s. 

" As for the main part of the work, the intimate connection of the author with the 
subject for so many years is a guarantee of its value and completeness." — Law Journal^ 
July 11, 1891. 
" A sate and convenient guide to the existing law." — Law Gazette, June 18, 1891. 
** This excellent work is unique. As a statement and explanation of the law, it will 
be found singularly useful." — Solicitors* Journal. 

BILLS OF SALE.— Fithian's Bills of Sale Acts, 1878 and 1882, 
With an Introduction and Explanatory Notes, together with an 
Appendix of Precedents, Rules of Court, Forms, and Statutes. 
Second Edition. By Edwaed William Fitftan, Esq., Barrister-at- 
Law. Reyal 12mo. 1884. 6s. 

BOOK-KEEPING,— Matthew Hale's System of Book-keeping for 
Solicitors, containing a List of all Books necessary, with a compre- 
hensive description of their objects and uses for the purpose of 
Drawing BiUs of Costs and the rendering of Cash Accoimts to clients ; 
also showing how to ascertain Profits derived from the business ; with 
an Appendix. Demy 8vo. 1884. 6s. &d. 

•* We think this is by far the most sensible, useful, practical little work on Bolioitors' 

book-keepmg that we have seen." — Law Students* Journal. 

* * Jill standard Law JForks are kept in Stock, in law calf and other iiniings, 
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BUILDING SOCIETIES,— Wurtzburg on Building Societies.— 

The Acts relating to Building Societies, comprising the Act of 1836 
and the Building Societies Acts, 1874, 1875, 1877, and 1884, and the 
Treasury Regulations, 1884 ; with an Introduction, copious Notes, 
and Precedents of Rules and Assurances. By E. A. Wuetzetjeo, 
Esq., Barrister-at-Law. Royal 12mo. 1886. Ts, &i. 

" The "work presents in brief, clear, and convenient form the whole law relating to 
Building Societies." 

CANALS. — Webster's Law Relating to Canals : Comprising a Trea- 
tise on Navigable Rivers and Canals, together with the Procedure 
and Practice in Private BUI Legislation ; with a coloured Map of the 
existing Canals and Navigations in England and Wales. By Roeeet 
C Webstee, M.P., Barrister-at-Law. Demy 8vo. 1885. U. Is. 
Street, — Vide " Company Law." 
CARRIERS, — Carver's Treatise on the Law relating to tiie Car- 
riage of Goods by Sea, — Second Edition. By Thomas Gllbeei 
Caevee, Esq., Barrister-at-Law. Royal 8vo. 1891. \l. 12«. 

" A, careful and accurate treatise." — Law Quarterly Review. 
Macnamara's Law of Carriers, — ^A Digest of the Law of Carriers 
of Goods and Passengers by Land and Internal Navigation, including 
the Railway and Canal Traffic Act, 1888. — By Waitee Heney 
Macnamaea, of the Inner Temple, Bai-rister-at-Law, Registrar to 
the Railway Commission. Royal 8vo. 1888. \l. &s. 

*'Mr. Macnamara seems to have done his work soundly and industriously, and to 
have produced a hook which will he useful to practitioners in a large class of cases." — 
Saturday JRevitm', June 15, 1889. 

" A complete epitome of the law relating to carriers of every class." — SaUway Press. 

"We cordially approve of the general plan and execution of this work The 

general arrangement of the book is good." — Solicitors' Journal^ March 9, 1889. 

"Should find a place in the library of all railway men. The work is written in a terse, 
clear style, and is well arranged for speedy reference." — Railway News, Dec. 8, 1888. 

CHAIVIBER PRACTICE,— Arcliibald's Practice at Judges' Cham- 
bers and in the District Registries in the Queen's Bench 
Division, High Court of Justice ; with Eorms of Summonses and 
Orders. Second Edition. By W. F. A. Aeceibald, Esq., Bar- 
rister-at-Law, and P. E. Vizaed, of the Summons and Order De- 
partment, Royal Courts of Justice. Royal 12mo. 1886. 15s. 
CHANCERY, and Vide "Equity." 

Daniell's Chancery Practice. — The Practice of the Chancery Division 
of the High Court of Justice and on appeal therefrom. Sixth Edit. 
By L. Field, E. C. Dotot, andT. RrBTON, assisted byW. H. Upjohn, 
Barristers-at-Law. 2 vols, in 3 parts. Demy 8vo. 1882-84. 61. 6s. 

Daniell's Forms and Precedents of Proceedings in the Chancery 
Division of the High Court of Justice and on Appeal there- 
from. Fourth Edition. With Summaries of the Rules of the 
Supreme Court, Practical Notes and References to the Sixth Edition of 
"Daniell's Chancery Practice." By ChaelesBuenet, B.A. Oxon., a 
ChiefClerkoftheHon. Mr. Justice Chitty. Royal 8vo. 1885. 2/. 10s. 

Morgan's Chancery Acts and Orders. — The Statutes, Rules of 
Court and General Orders relating to the Practice and Jurisdiction 
of the Chancery Division of the High Court of Justice and the Court 
of Appeal. With Copious Notes. Sixth Edition. By the Right 
Hon. Geoeqe Osboene Mokoan, one of Her Majesty's Counsel, and 
E. A. WuETZBTTEO, Barrister-at-Law. Royal 8vo. 1885. 11. 10s. 

Peel's Chancery Actions, — A Concise Treatise on the Practice and 
Procedure in Chancery Actions under the Rules of the Supreme 
Court, 1883. Third Edition. By Stdnet Peei, Esq., Barrister- 
at-Law. Demy 8vo. 1883. 8s. 6d. 
%* -dU itmidTi i«W WoxM »r( kept in Staoh, in law calf and other bindings. 
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CHARITABLE TRUSTS.— Mitcheson's Charitable Trusts,— The 
Jurisdiction of the Charity Commission ; being the Acts conferring 
such jurisdiction, 1853—1883, with Introductory Essays and Notes 
on the Sections. By Eiohaud Edmund Mitoheson, Esq., Barrister- 
at-Law. Demy Svo.. 1887. 18s. 

" A very neat and serviceable hand-book of the Law of the Charity Commiasionera." 

— Law Journal, 

CHARTER PARTIES,— Carver,— F«rf« "Carriers." Wood,— Firfe 
' ' Mercantile La-w. " 

CIVIL ENGINEERS,— Macassey and Strahan's Law relating to 
Civil Engineers, Architects and Contractors. — Primarily in- 
tended for their own use. By L. Livingston Macassey and J. A. 
Steahan, Esqrs., Barristers-at-Law. Demy 8to. 1890. 10s. &d. 

COAL IVIINES,— Chisholm's Manual of the Coal Mines Regulation 
ACT, 1887, — With Introduction, Explanatory and Practical Notes 
and References to Decisions in England and Scotland, Appendix of 
Authorized Forms, Particulars as to Examinations for Certificates, &o. , 
and a copious Index. By John C. Chisholm, Secretary to the Midland 
and East Lothian Coahnasters' Association. Demy 8to. 1888. Is.Qd. 

COLLISIONS.— Marsden's Treatise on the Law of Collisions at 
Sea. — With an Appendix containing Extracts from the Merchant 
Shipping Acts, the International Regulations for preventing Col- 
lisions at Sea ; and local Rules for the same purpose in force in the 
Thames, the Mersey, and elsewhere. By Reuinald Gr. Maebden, 
Esq., Barrister-at-Law. Third Edition. By the Author and the 
Hon. J. W. Mansfield, Baxrister-at-Law. Demy Svo. 1891. 11. 5s. 
" Mr. Marsden's -work has by this time taken its place £ts one of the standard hooka 

on its subject. It is clear in statement and careful in summarizing the results of Aea~ 

Blons^—SoUcitOTs' Jourual, May 16, 1891. 

COMMERCIAL LAW.— The French Code of Commerce and 
most usual Commercial Laws, — With a Theoretical and Practical 
Commentary, and a Compendium of the Judicial Organization and 
of the Course of Procedure before the Tribunals of Commerce ; to- 
gether -with the text of the law ; the most recent decisions, and a 
glossary of Erench judicial terms. By L. Goieand, Licencie en 
droit. Demy 8vo. 1880. 21. 2s. 

COMMON LAW.— Ball's Short Digest of the Common Law; being 
the Principles of Torts and Contracts. Chiefly founded upon the Works 
of Addison, with Illustrative Cases, for the use of Students. By W. 
Edmund Bail, LL.B., Barrister-at-Law. Demy 8vo. 1880. 16s. 

Chitty's Archbold's Practice of the Queen's Bench Division of 
the High Court of Justice and on Appeal therefrom to the 
Court of Appeal and House of Lords in Civil Proceedings. ■ 
Eourteenth Edition. By Thomas Welles CHrrar, assisted by J. St. 
L. Leslie, Barristers-at-Law. 2 vols. Demy Svo. 1885. Zl.lZs.Qd. 

Napier's Concise Practice of the Queen's Bench and Chancery 
Divisions and of the Court of Appeal, with an Appendix of 
Questions on the Practice, and intended for the use of Students. By 
T.Baieman Napiee, Esq., Barrister-at-Law. Demy Svo. 1B84. 10s. 

Shirley. — Vidt " Leading Cases." 

Smith's Manual of Common Law.^Eor Practitioners and Students. 
Comprising the Fimdamental Principles, with useful Practical Rules 
and Decisions. By Josiah W. Smith, B.C.L., Q.C. Tenth Edition. 
By J. TeusteaMjLL.M., Esq., Barrister-at-Law. 12mo. 1887. 14s. 

Chitty's Forms. — Vide " Forms." 
•^* _^ii standard Law Works are kept in Stock, in law calf and other binding y. 



6 STEVENS AND SONS, LIMITED, 

COMMON LAW— continued. 

Fisher's Digest of Reported Decisions in all tlie Courts, with 

a Selection from the Irish ; and references to the Statutea, Kules 

and Orders of Courts from 1766 to 1883. Compiled and arranged by 

John Mews, assisted by C. M. Chapman, Habet H. W. Spaeham and 

A. H. Todd, Barristers-at-La-w. In 7 vols. EoyalSvo. 1884. 121.12s. 

Mews' Consolidated Digest of all the^Reports in all the Courts, 

for the years 1 884-88, inclusive. By John Mews, Barrister-at- 

Law. Eoyal 8to. 1889. 11. lis. ed. 

The Annual Digestforl889 and 1890, By John Mews. Each,15s. 

%* The above works bring Fisher's Common Law and Chitty's Equity 

Digests down to end of 1890. 
COMMONS AND INCLOSURES,— Chambers' Digest of the Law 
relating to Commons and Open Spaces, including Public Parks 
and Recreation Grounds. By Geoege E. Chambees, Esq., Barrister- 
at-Law. Imperial 8vo. 1877. 6s. Sd. 

COMPANY LAW.— Hamilton's Manual of Company Law: For 
Directors and Promoters. Being a Treatise upon the nature of 
Trading Corporations, the Eights, Duties, and Liabilities of Direc- 
tors and Promoters (including their Liabilities under the Directors 
Liability Act, 1890), the Appointment and Removal of Directors, the 
Powers of Directors, and the Law of Ultra Vires. By WiLUiM: 
Feedeeick HAiULTON, LL.D. (Lond.), assisted by Kennaed Goleoene 
METOAXPE,M.A.,Esqrs.,Barristers-at-Law. Demy8vo. 1891. 12s. &d. 
" The work is executed throughout with great care and accuracy .... may be safely 
Tecommended as a most useful manual of the law with which it deals," — Law Gazette. 
Palmer's Private Companies and Syndicates, their Formation and 
Advantages ; being a Concise Popular Statement of the Mode of Con- 
verting a Business into a Private Company, and of establishing and 
working Private Companies and Syndicates for Miscellaneous Pur- 
poses. Ninth Edition. By F. B. Paxmee, Esq., Barrister-at-Law. 
12mo. 1891. Net Is. 

Palmer. — Vide "Conveyancing" and "Winding-up." 
Palmer's Shareholders' and Directors' Legal Companion. — A 
Manual of Every-day Law and Practice for Promoters, Shareholders, 
Directors, Secretaries, Creditors and Solicitors of Companies under 
the Companies Acts, 1862 to 1890, with an Appendix on the Con- 
version of Business Concerns into Private Companies, and on the 
Directors Liability Act, 1890. 11th edit. By F. B. Padmee, Esq., 
Barrister-at-Law. 12mo. 1890. Net, 2s. &d. 

Street's Law relating to Public Statutory Undertakings s com- 
prising Railway Companies, Water, Gas, and Canal Companies, Har- 
bours, Docks, &c., with special reference to Modem Decisions. By J. 
BameieldSteeet, Esq., Barrister-at-Law. DemySvo. 1890. Ws.&d. 
" This book contains in a small compass a large amount of useful information : its 
style is clear and its arrangement good." — Solicitors' Journal, November 1, 1890. 

Thring.— Fi* "Joint Stocks." 

COMPENSATION.— Cripps' Treatise on the Principles of the 

Law of Compensation, Second Edition. By C. A. Ceipes, Esq., 

Barrister-at-Law. Demy 8vo. 1884. 16s. 

COMPOSITION DEEDS,— Lawrance,—F«<?« "Bankruptcy." 

CONTINGENT REMAINDERS.-An Epitome of Fearne pn 

Contingent Remainders and Executory Devises. Intended 

for the IJse of Students. By W. M. C. Post 8vo. 1878. 6s. 6d. 

CONTRACTS,— Addison on Contracts, Being a Treatise on the 

Law of Contracts. Eightu Edition. By Hoeacb Smith, Esq., 

Barrister-at-Law. Eoyal 8vo. 1883. 21. 10s. 

"A satisfactory guide to the vast storehouse of decisions on contract law." Sol. Jour. 

*,* Alt standard Law Works are kept in Stock, in law calf and other bindings. 
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CONTRACTS— continued. 

Fry, — Vide "Specific Performauoe." 

Leake's Law of Contracts.— Third Edition. By Stbpiien Maetin 

Leake, Barrister-at-Law. {In the press.) 

Pollock's Principles of Contract.— Being a Treatise on the General 

Principles relatng to the Validity of Agreements in the Law of 

England. Fifth Edition, with a new Chapter. By Sir Eeedeeick 

PotLOOK, Bart., Barrister-at-Law, Professor of Common Law in 

the Inns of Court, &c. DemySvo. 1889. ll.Ss. 

'* The reputation of the book stands so high that it is only necessary to annoUDCO the 

publication of the fifth edition, adding that the work has been thoroughly revised."— 

Law Journal^ Dec. 14, 1889. 

Smith's Law of Contracts.- Eighth Edition. By V. T. Thompson, 
Esq., Barrister-at-Law. Demy 8vo. 1885. 11. Is. 

CONVEYANCI NG.— Dart.— FJ<?e " Vendors and Pixrohasers." 

Greenwood's Manual of Conveyancing. — A Manual of the 

Practice of Conveyancing, showing the present Practice relating to 

the daily routine of Conveyancing in Solicitors' Offices. To which 

are added Concise Common Forms and Precedents in Conveyancing. 

Eighth Edition. Edited byHAEET Gebenwood, M.A., LL.D., Esq., 

Barrister-at-Law. Demy Svo. 1891. 16a. 

"That this work has reached its eighth edition is sufficient evidence of the fact that 

it is one of those books which no lawyer's bookshelf should be without. Eecent Acts 

have necessitated several changes which have been carried out, and cases are cited up 

to date. The book is a complete guide to Conveyancing, and, though the author says 

that it is intended for students and articled and other clerks, we can fearlessly assert 

that those who would perhaps consider it an insult to be mistaken for students will 

find in it very much that is useful. The Table of Precedents could not, we imagine. 

be made more complete than it is. "Where and how the author obtained his information 

is a perfect puzzle to us, and no conceivable state of affairs seems to have been left 

unprovided for." — Law Gazette, December 4, 1890. 

" We should like to see it placed by his principal in the hands of every articled clerk. 
One of the most useful practical works we have ever seen," — Law Students* JouTnal. 

Morris's Patents Conveyancing. — Being a Collection of Precedents 
in ConveyanciDg in relation to Letters Patent for Inventions. 
Arranged as follows : — Common Forms, Agreements, Assignments, 
Mortgages, Special Clauses, Licences, Miscellaneous ; Statutes, Eules, 
&o. With Dissertations and Copious Notes on the Law and Prac- 
tice. By EoBEET MoEEia, M.A., Barrister-at-Law. Koyal Svo. 
1887. II 6a. 

" Contains valuable dissertations, and useful notes on the subject with which it 

deals We think it would be difficult to suggest a form which is not to be met 

with or capable of being prepared from the book before us. To those whose business 
lies in the direction of letters patent and inventions it will he found of great service. .. . 
Mr. Morris' forms seem to us to be well selected, weU arranged, and thoroughly prac- 
tical," — Law Times. 

Palmer's Company Precedents. — For use in relation to Companies 
subject to the Companies Acts, 1862 to 1890. Arranged as 
follows : — Promoters, Prospectus, Agreements, Memoranda and 
Articles of Association, Resolutions, Notices, Certificates, Private 
Companies, Power of Attorney, Debentures and Debenture Stock, 
Petitions, Writs, Pleadings, Judgments and Orders, Eeconstruc- 
tion. Amalgamation, An:angements, Special Acts, Provisional 
Orders, Winding-up. With Copious Notes and an Appendix con- 
taining th6 Acts and Rules. Fifth Edition. By Fbakcis Beaitfokt 
PAiMEE, assisted by Cbasleb Magnaohten, Esqrs., Barristers-at- 
Law. Royal Svo. 1891. II. 16«. 

" No company lawyer can afford to be without it."— Law Journal, April 25, 1891. 
" As regards company drafting — as we remarked on a former occasion — ^it is un- 
rivalled." — Law Times. 
* * J_il standard Law Worha are kept in Stock, in law calf and other bindings. 
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CONVEYANCIN Gi— continued. 

Prideaux's Precedents in Conveyancing— With Dissertations on 
its Law and Practice. Fourteenth Edition. By Feedebiok Pei- 
DEAUX, late Professor of the Law of Real and Personal Property to 
the Inns of Court, and John Whitoombe, Esqrs., Barristers-at-Law. 
2 vols. Royal 8vo. 1889. 3Z. 10s. 

" The most useful work out on ConTeyancin^." — Law Journal. 

" This work is accurate, concise, clear, and comprehensive in scope, and we know of 
no treatise upon conveyancing which is so generally useful to the practitioner." — Law 
Times. 

Turner's Duties of Solicitor to Client as to Partnership Agree- 
ments, Leases, Settlements, and Wills. — By EdwaedE. 
TuEKEE, Solicitor, Lecturer on Real Property and Conveyancing, 
Aiitlior of "The Duties of Solicitor to Client as to Sales, Purchases, 
and Mortgages of Land." (Published by permission of the Council 
of the Incorporated Law Society.) Demy 8vo. 1884. 10s. 6(f. 

" The wovk has our full approval, and will, we think, be found a valuable addition 

tlie student's library," — Law Students^ Jownal. 

ONVICTIONS.— Paley's Law and Practice of Summary Con- 
viclions under the Summary Jurisdiction Acts, 1848 and 
1879 ; including Proceedings preliminary and subsequent to Con- 
victions, and the responsibility of convicting Magistrates and their 
Oflicors, with Forms. Sixth Edition. By W. H.Maonamaea, Esq., 
Barrister-at-Law. Demy 8vo. 1879. 11 is. 

COPYRIGHT,— Slaters Law relating to Copyright and Trade 
Marks, treated more particularly with Reference to Infringe- 
ment; forming a Digest of the more important English and Ameri- 
can decisions, together with the Practice of the Enghsh Courts, &c. 
By John Heebeet Slatee, Esq., Barrister-at-Law. 8to. 1884. 18s. 
CORONERS, — Jervis on the Office and Duties of Coroners. — 
The Coroners Act, 1887. With Forms and Precedents. By R. E. 
Melsheimee, Esq., Barrister-at-Law. Being the Fifth Edition of 
" Jervis on Coroners." Post 8vo. 1888. 10s. 6d. 

"The present edition will hold the place of that occupied by its predecessors, and 

will continue to be the standard work on the subject." — Law Times. 

COSTS, — Morgan and Wurtzburg's Treatise on the Law of Costs 

in the Chancery Division. — Second Edition. With Forms and 

Precedents. By the Rt. Hon. Geoeoe Osbobne Moegan, Q.C, and 

E. A. WuETZBUEO, Esq., Barrister-at-Law. DemySvo. 1882. l^.lOs. 

Summerhays and Toogood's Precedents of Bills of Costs in 
the Chancery, Queen's Bench, Probate, Divorce and Ad- 
miralty Divisions of the High Court of Justice; in Conveyancing; 
the Crown Office ; Bankruptcy ; Lunacy ; Arbitration under the 
Lands Clauses Consolidation Act ; the Mayor's Court, London; the 
County Courts ; the Privy Council ; and on Passing Residuary and 
Succession Accounts ; with Scales of Allowances and Court Fees ; 
Rules of Court relating to Costs ; Forms of Affidavits of Increase, 
and of Objections to Taxation. By Wm. Feank SxraotEEHATS, 
and Thoenton Toogood, Solicitors. Sixth Edition. By Thoenton 
TooGOOD, Solicitor. Royal 8vo. 1889. U. 8s. 

Summerhays and Toogood's Precedents of Bills of Costs in 
the County Courts. RoyalSvo. 1889. 5s. 

Scott's Costs in the High Court of Justice and other Courts. 
Fourth Edition. By John Scott, of the Inner Temple, Esq., 
Barrister-at-Law. Demy 8vo. 1880. 11. 6s. 

Webster's Parliamentary Costs. — Private Bills, Election Petitions, 
Appeals, House of Lords. Fourth Edition.^ By C. Cavanaoh, Esq., 
Barrister-at-Law. Post 8to. 1881. 20s. 

",* jiU standard Law Works are Icept in Stock, in Imo calf and other bindingt. 
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COUNTY COUNCILS.— Bazalgette and Humphreys, Chambers. 
— Vide "Local and Municipal Government." 

COUNTY COURTS.— Pitt-Lewis' County Court Practice.— A 

Complete Practice of the County Courts, including that in Admiralty 
and Bankruptcy, emhodying the County Courts Act, 1888, and other 
existing Acta, Rules, Forms and Costs, with Full Alphabetical Index 
to Official Forms, Additional Forms and General Index. Fourth 
Edition. With Supplementary Volume containing the New Winmno- 
OT Peactioe. By G. Pitt-Lewis, Esq., Q.C., M.P., Recorder of 
Poole. 3 vols. DemySvo. 1890-91. 21. \0s. 

*»* The Suppkment sold separately . Is. M. 

II A complete practice of the County Courts."— into Journal, Marcli 22, 1890. 

"The present edition of this work fully maintains its reputation as the standard 
County Court Practice."— Soiicitors' Journal, March 29, 1890. 

Pitt-Lewis' County Courts Act, 1888. —With Introduction, Tabular 
Indices to consolidated Legislation, Notes, and an Index to the Act. 
Second Edition. By Geoege Pitt-Lewis, Esq., Q.C., Author of "A 
Complete Practice of the County Courts." Imperial 8vo. 1889. 5s. 
%* The above, with The County Couet Rules, 1889. Official 
copy. Zimp binding. 10s. 6d. 

Summerhays and Toogood. — Ftt^e "Costs." 

COVENANTS.— Hamilton's Law of Covenants.— A Concise Treatise 

on the Law of Covenants. By G. Baldwin Hamilton, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8vo. 1888. Is. 6d. 

" A handy Tolume written with clearness, intelligence, and accuracy, and will be 

useful to the profession." — Law Times. 

CRIMINAL LAW. — Archbold's Pleading and Evidence in Criminal 
Cases. — With the Statutes, Precedents of Indictments, &c., and the 
Evidence necessary to support them. Twentieth Edition. By 
WnxiAK Beuoe, Esq., Stipendiary Magistrate for the Borough of 
Leeds. Royal 12mo. 1886. \l. lis. 6<?. 

Mews' Digest of Cases relating to Criminal Law from 1756 to 
1883, inclusive. — By John Mews, assisted by C. M. Chapman, 
Haebt H. W. Spaeham, and A. H. Todd, Barristers-at-Law. Royal 
8vo. 1884. \l. Is. 

Phillips' Comparative Criminal Jurisprudence. — Vol. I. Penal 
Law. Vol. II. Criminal Procedure. By H. A. D. Phillips, Bengal 
Civil Service. 2 vols. Demy 8vo. 1889. \l. 4s. 

Roscoe's Digest of the Law of Evidence in Criminal Cases, — 
Eleventh Edition. By Hoeace Smith and Gilbebt Geobob Ken- 
nedy, Esqrs., Metropolitan Magistrates. Demy8vo. 1890. 1^. lis. 6a!. 
" To the criminal lawyer it is his guide, philosopher and friend. "What Eoscoe saya 
most judges will accept without question. . . . Every addition has been made necessary 
to maie the digest efficient, accurate, and complete." — Law Timts. 

Russell's Treatise on Crimes and Misdemeanors, — Fifth Edi- 
tion. By Samuel PiENTioE, Esq., one of Her Majesty's Counsel, 
3 vols. Royal 8vo. 1877. 5/. 15s. U. 

" 'What better Digest of Criminal Law could we possibly hope for than ' Bussell on 
QjfoDSS * ?" — Sir Jarnes Fitzjames Stephen*s Speech on Oodijication. 

Shirley's Sketch of the Criminal Law.— By W. S. Shielbt, Esq., 

Barrister-at-Law. Second Edition. By Chaeles Stephen Huntee, 

Esq., Barrister-at-Law. Demy 8vo. 1889. 7s. Gd. 

As a primary introduction to Criminal Law, it will be found very acceptable to 

students."— iaw Student^ Journal. 

Shirley.— r»* "Leading Cases." Thring.— Vide "Navy." 
• * All ttanda/rd Law Works an kept in Stock, in law calf and other Undingi. 
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DECISIONS OF SIR GEORGE J ESSEL.— Peter's Analysis and 
Digest of the Decisions of Sir George Jessel ; with. Notes, &C\ 
By Apslet Petbb Petee, Solicitor. Demy 8to. 1883. 16s. 

DIARY.— Lawyer's Companion (The), Diary, and Law Directory 
for 1892. — For the use of the Legal Profession, Public Companies, 
Justices, Merchants, Estate Agents, Auctioneers, &o., &c. Edited 
by Edwin Latjian, I?. A., of the Middle Temple, Esq., Barrister-at- 
Law ; and contains Tables of Costs in the High Court of Judica- 
ttire and County Court, &c. ; Monthly Diary of County, Local 
G-overnment, and Parish Business ; Oaths in Supreme Court ; List 
of Statutes of 1891 ; Alphabetical Index to the Practical Statutes 
since 1820; the New Schedule of Stamp Duties ; Legal Time, 
Interest, Discount, income. Wages and other Tables ; Probate, 
Legacy and Succession Duties ; and a variety of mattersof practical 
utility : togeth er with a complete List of the English Bar, and London 
and Country Solicitors, with date of admission and appointments. 
Published Anntjallt. Forty-sixth Issue. 1892. {Fui. about JVbv.l.) 
Issued in the following foi-ms, octavo size, strongly bound in cloth : — 

1. Two days on a page, plain . . . . . . , 6s.0(?. 

2. The above, inteeleaved for Attendances . . . .70 

3. Two days on a page, ruled, with or without money columns . 5 6 

4. The above, with money columns, INTEELEAVED for Attendahoes . 8 
6. Whole page for each day, plain . . . . . .76 

6. The above, inteeleaved for Attendances . . . .96 

7. Whole page for each day, ruled, with or without money columns 8 6 

8. The above, inteeleaved for Attendances . . 10 6 

9. Three days on a page, ruled blue lines, without money columns . 5 

The Diary contains memoranda of Legal Business throughout the Tear. 
" Contains all the information whicli could be looked for in such a work, and gives it 
in a most convenient form and very completely." — Solicitors' Journal. 

" The ' Lawyer's Companion and Diary ' is a book that ought to be in the possession 
of every lawyer, and of every man of business." 

"The * Lawyer's Companion* is, indeed, what it is called, for it combines everything 
required for reference in the lawyer's office." — Law Times. 

" The practitioner will find in these pages, not only all that he might reasonably 
expect to find, but a great deal more." — Law Journal, December 6, 1890. 

" It. should be in the hands of all members of both branches of the prof ession." — 
Law Gazette, November 27, 1890. 

" The thousand and one things that one needs constantly to know and yet can never 
remember, will be f oimd handily arranged for immediate reference." — Pump Court. 

" This legal Whitaker is a noble work, and no lawyer has any right to want to know 
anything — except law, which it would not tell him." — Saturday Review. 
DICTIONARY.— The Pocket Law Lexicon.— Explaining Technical 
Words, Phrases and Maxims of the English, Scotch and Roman Law, 
to which is added a complete List of Law Reports, with their Abbre- 
viations. Second Edition, Enlarged. By Heney C Eawson, Esq. , 
Barrister-at-Law. Ecap.8vo. 1884;. 6s. 6(?. 

** A wonderful little legal Dictionary." — Indermaur*s Haw Students' Journal. 
** A very handy, complete, and useful little work." — Saturday Beview. 
Wharton's Law Lexicon. — Forming an Epitome of the Law of Eng- 
land, and containing full Explanations of the Technical Terms and 
Phrases thereof, both Ancient and Modem ; including the various 
Legal Terms used in Commercial Business. Together with a Trans- 
lation of the Latin Law Maxims and selected 'litles from the Civil, 
Scotch and Indian Law. Ninth Edition. By J. M. Lelt, Esq., 
Earrister-at-Law. Super-royal 8vo. {In preparation.) 

" On almost every point both student and practitioner can gather information from 
this invaluable book, which ought to be in every lawyer's office." — Gibson's Law Notes. 
" One of the first books which every articled clerk and bar student should procure." 
—Law Students' Journal. 

" Ab it now stands the Lexicon contains all it need contain, and to those who value 
■nch a work it is made more valuable still." — Law Times. 
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DIGESTS.— Chitty's Index to all the Reported Cases decided in the 

several Courts of Equity in England, the Privy Council, and the 

House of Lords, -with a selection of tish Cases, on or relating to the 

Principles, Pleading, and Practice of Equity and Bankruptcy from 

the earliest period. Fourth Edition. WhoUy Revised, Re-olasaified, 

and brought down to the End of 1883. By Henet Edwaed Hibst, 

Barrister-at-Law. Complete in 9 vols. Roy. 8vo. 1883-89. 121. 12s. 

%* The volumes sold separately; Vols. I., II., III., V., VI., VII. and 

Vin. i:ach, 11. Us. ea. Vol. IV., 21. 2s. Vol. IX., Names of 

Cases, 11. Is. 

"A -work indispensable to every bookcase in Lincoln's Inn."— Zow Quarterly Meview. 

The practitioner can hardly afford to do -witliout such a -weapon as Mr. Hirst 

snpplies, because il he does not use it probably his opponent will."— /j<wu Journal. 

"We think that we owe it to Mr. Hirst to say that on eat^ occasion when a volume 
of his book comes before us we exert some diligence to try and iind an omission in it, 
and we apply tests which are generally successful with ordmary text-writers, but not so 
with Mr. Hirst. At present we have not been able to find a flaw in his armour. We 
conclude, therefore, that heis an unusually accurate and diligent compiler." — Law Times. 

Dale and Lehmann's Digest cf Cases, Overruled, Not Followed, 

Disapproved, Approved, Distinguished, Commented on and 

specially considered in the English Courts from the Year 

1756 to1886 inclusive, arranged according to alphabetical order of 

their subjects ; together with Extracts from the Judgments delivered 

thereon, and a complete Index of the Cases, in which are included 

all Cases reversed from the year 1856. By Chas. Wm. Mitoaike Dale,. 

and RtrooLF Chambees Lehmaun, assisted by Chas. H. L. Neish, and! 

Heebeet H. Child, Barristers-at-Law. Royal 8vo. 1887. 21. Ws.. 

{Forms a Supplement to Chitty' s. Equity Index and Fisher' s Common Law Dig .), 

** One of the best works of reference to be found in any library." — Law Times. 

" The work has been carefully executed, and is likely to be of much service to the- 

practitioner." — Solicitors* Journal. 

** The book is divided into two parts, the first consisting of an alphabetical index of 
the cases contained in the Digest presented in a tabular form, showing at a glance how, 
where, and by what judges they have been considered. The second portion of the book 
comprises the Digest itself, and bears marks of the great labour and reseai'ch bestowed 
npon it by the compilers." — Law Journal. 

Fisher's Digest of the Reported Decisions of the Courts of 
Common Law, Bankruptcy, Probate, Admiralty, and Divorce, 
together with a Selection from those of the Court of Chancery 
and Irish Courts from 1756 to 1883inclusive. Founded on Fisher' s- 
Digest. By J. Mews, assisted by C. M. Chapman, H. H. W. Spaeham, 
andA.H. Todd, Barristers-at-Law. 7 vols. Roy. 8vo. 1884. 121.12s. 
" To the common lawyer it is, in our opinion, the most useful work he can possess, 
— Law Times. 

Mews' Consolidated Digest of all the Reports in all the Courts,, 
for the Years 1884-88 inclusive,— By Jqhn Mews, Barrister-at- 
Law. Royal 8vo. 1889. 1^. lis. 6d. 
** This work is an indispensable companion to the new edition of Chitty's Digest,. 

which ends with 1883, and also Fisher's Digest ending with the same year Tho 

work appeaiB to us to be exceedingly well done." — Solicitor/i' Journal. 

The Annual Digest for1889 and 1890. By John Mews. Fach, 15s. 
%* The above Works bring Fisher's Common Law and Chitty's Equity 

Digests do-wn to end of 1890. 
Talbot and Fort's Indexof Cases Judicially noticed (1865— 1890); 
being a List of aU Cases cited in Judgments reported in the " Law 
Reports," "Law Journal," "Law Times," and "Weekly Re- 
porter," from Michaelmas Term, 1865 to the end of 1890, -with the 
places where they are so cited. — By Geoeoe John Taibot and 
HuoH Foet, Barristers-at-Law. Royal 8vo. 1891. 25s. 

" Talbot and Fort is forthwith established in our revoMng bookcase side by sida 
-with ' Dale and Lehmann.' "—Law Quarlerlj Review, July, 1891. 
*«* All standard Law Works are kept in Stock, in law calf and other bindings. 
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DISCOVERY,— Hare's Treatise on the Discovery of Evidence. — 

Second Edition. By Skbblock Haee, Barrister-at-La-w. Post 8to. 
1877. 12*. 

Sichei and Ciiance's Discovery. — The Law relating to Interroga- 
tories, Production, Inspection of Documents, and Discovery, as 'well 
in the Superior as in the Inferior Courts, together with an Appendix 
of the Acts, Forms and Orders. By Waiteb S. Sichel, and "VVtt.t.taw 
Chauoe, Esqrs., Barristers-at-Law. Demy 8to. 1883. 12s. 

DiSTRESS,— Oldtiam and Foster on the Law of Distress.— A 
Treatise on the Law of Distress, with an Appendix of Eorms, Table 
of Statutes, &c. Second Edition. By Aethue Oldham and A. La 
TeobbFostee, Esqrs., Barristers-at-Law. Demy 8vo. 1889. 18s. 
"This is a useful book, because it embraces the whole range of the remedy by dis- 
tress, not merely distress for rent, but also for damage feasant, tithes, poor and highway 
rates and taxes, and many other matters." — Solicitors^ Journal. 

DISTRICT REGISTRIES.— Archibald.— Fi(fe " Chamber Practice." 

DIVORCE, — Browne and Powles' Law and Practice In Divorce 

and Matrimonial Causes. Fifth Edition. ByL. D.PowIiES, Esq., 

Barrister-at-Law. Demy Sto. 1889. 1?. 6s. 

** The practitioner's standard work on divorce practice." — Law Quarterly Review. 

" Mr. Powles' edition cites all the necessary information for bringing the book down 

to date, supplies an excellent index, on which he has spent much pains, and maintains 

the position which Browne's Divorce Treatise has held for many years.'' — Law Journal. 

Winter's Manual of the Law and Practice of Divorce. — By 

Duncan Cleek Wintee, Solicitor. (Keprinted from "The Jurist.") 

Crown 8vo. 1889. Net, 2s. dd. 

DOGS. — Lupton's Law relating to Dogs, — By Feedeeiok Ltjpton, 

Solicitor. Eoyal 12mo. 1888. 5s. 

" Within the pages of this work the reader will find every subject connected with the 

law relating to dogs touched upon, and the information given appears to be both 

exhaustive and correct." — Law Times. 

DOMICIL, — Dicey's Le Statut Personnel anglais ou la Loi du 
Domicile, — Ouvrage traduit et complete d'apres les demiers arrets 
des Cours de Justice de Londres, et par la comparaison avec le Code 
Napoleon et les Diverses Legislations du Continent. Par Emile 
Stocqtjaet, Avoeat a la Cour d'Appel de Braxelles. 2 Tomes. 
Demy 8vo. 1887-88. II. is. 

EASEMENTS. — Goddard's Treatise on the Law of Easements. — 
By John Leybotjen Goddakd, Esq., Barrister-at-Law. Fourth 
Edition. Demy 8vo. 1891. II. Is. 

*' An indispensable part of the lawyer's library." — Solicitors' Journal. 

. " The book is invaluable : where the cases are silent the author has taken pains to 

ascertain what the law would be if brought into question." — Law Journal. 
"Nowhere has the subject been treated so exhaustively, and, we may add, so 

€cientiflcally, as by Mr. Goddard. We recommend it to the most careful study of the 

law student, as well as to the library of the practitioner." — Law Times. 

Innes' Digesl of the English Law of Easements. Third Edition. 
By Mr. Justice Innes, lately one of the Judges of Her Majesty's 
High Court of Judicature, Madras. Royal 12mo. 1884. 6s. 

ECCLESIASTICAL LAW,— Phillimore's Ecclesiastical Law of the 
Church of England. With Supplement. By the Eight. Hon. Sir 
EoBEET Phtllimoee, D.C.L. 2 vols. 8vo. 1873-76. (Published 
at Zl. Is. &d.) Meduced to net, \l. 10s. 

ELECTION IN EQUITY,— Serrell's Equitable Doctrine of 
Election, By Geobqb Seeeell, M.A., LL.D., Esq., Barrister-at- 
Law. Eoyal 12mo. 1891. 7s. Qd. 
" The work is well executed, and will be of service to all who desire to master the 

doctrine of election." — Law Journal. 

*f* All standard Law Works are kept in Stock, in law calf and other bindings. 
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ELECTIONS.— Loader's The Candidate's and Election Agent's 
Guide; for ParUamentary and Municipal Elections, with an Ap- 
pendix of Forms and Statutes. By John Loadee, Esq., Barrister- 
at-La-w. Demy 12mo. 1885. 7s. 6d. 

" The book is a thoroughly practical oim."— Solicitor/ Journal. 
Rogers on Elections. — In two parts. 

Part I. Reqistbation, including the Practice in Eegistration Appeals ; 
Parliamentary, Municipal, and Local Grovemment ; with Appendices 
of Statutes, Orders in Council, and Eorms. Fifteenth Edition. By 
Matteige Powell, of the Inner Temple, Esq., Barrister-at-Law. 
Royal 12mo. 1890. 11. \s. 

** The practitioner "will find "within these covers everything which he can be expected 
to know, well arranged and carefully stated."— iaw Times, July 12, 1890. 
Part II. Elections and Petitions. Parliamentary and Municipal, 
with an Appendix of Statutes and Forms. Fifteenth Edition. In- 
corporating all the Decisions of the Election Judges, with Statutes to 
June, 1886, and a new and exhaustive Index. By John Coebte 
Caetee, and J. S. Sandaes, Esqrs., Barristers-at-Law. Boyal 12mo. 
1886. U. Is. 

** A very satisfactory treatise on election law .... his chapters on election 
expenses and illegal practices are well arranged, and tersely expressed. The com- 
pleteness and general character of the book as regards the old law are too well known 
to need description." — Solicitors' Journal, 

ELECTRIC LIGHTING.— Bazalgette and Humphreys. — r«« 
"Local and Municipal Government." 
Cunynghame's Treatise on the Law of Electric Lighting, with 
the Acts of Parliament, and Rules and Orders of the Board of Trade, 
a Model Provisional Order, and a set of Forms, to which is added a 
Description of the Principal Apparatus used in Electric Lighting, 
with Illustrations. By Hbney Cttntnohame, Barrister-at-Law. 
Royal 8vo. 1883. 12s. 6rf. 

EMPLOYERS' LIABILITY.— Firth's Law relating to the Liability 
of Employers for Injuries suffered by their Servants in the 
course of their Employment.— By T. W. Staplee Fieth, 
Solicitor CThe Sir Henry James Prize Essay). Demy 8vo. 1890. 
EQUITY, and Vide CHANCERY, Mt 2s. 6d^ 

Chitty's Index.— F«rf«" Digests." 
Mews' Digest. — Ftrfe "Digests." 
Serrell. — Vide "Election in Equity." 

Seton's Forms of Decrees, Judgments, and Orders in the High 

Court of Justice and Courts of Appeal, having especial reference 

to the Chancery Division, with Practical Notes. Fourth Edition. 

2 Tols. in 3. Royal 8vo. 1877 — 1879. Eeduced to net 30s. 

Shearwood's Introduction to the Principles of Equity. By 

Joseph A. Sheaewood, Author of " A Concise Abridgment of Real 

and Personal Property, " &c., Barrister-at-Law. 8vo. 1885. 6s. 

Smith's Manual of Equity Jurisprudence.— A Manual of Equity 

Jurisprudence for Practitioners and Students, founded on the Works 

of Story, Spence, and other writers, comprising the Fundamental 

Principles and the points of Equity usually occurring in General 

Practice. By Josiah W. Smith, Q.C. Fourteenth Edition. By J. 

Teusteam, LL.M., Esq., Barrister-at-Law. 12mo. 1889. I2s.6d. 

" Still holds its own as the most popular first book of equity jurisprudence, and one 

which every student must of necessity Tea.dL."— Law Journal, September 21, 1889. 

** It will be found as useful to the practitioner as to the student." — Solicitor^ Journal. 

"A book that must very nearly be learnt by heart."— TAe Jurist, September, 1889. 

"We still think that the student of Equity will do well to read the book of the late 

Mr. Josiah Smith, especially now that a new edition has appeared."— iaw Notes, 

September, 1889. 

* * All standard Law Works are kept in Stock, in law calf andother bindings. 
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EQ U I TY — continued. 
Smith's Practical Exposition of the Principles of Equity, illus- 
trated bv the Leading Decisions thereon. For the use of Students 
and Practitioners. Second Edition. By H. Aethtie Smith, M.A., 
LL.B., Esq., Ba.rrister-at-Law. Demy 8vo. 1888. 21«. 

** This excellent practical exposition of the principles of equity is a work one can 
well recommend to students either for the bar or the examinations of the Incorporated 
Iia"w Society. It "will also he found equally valuable to the busy practitioner. It con- 
tains a mass of information well arranged, and is illustrated by all the leading- deci- 
sions. All the legislative changes that have occurred since the publication of the firat 
edition have been duly incorporated in the present issue." — Law Times, 

ESTOPPEL, — Everest and Strode's Law of Estoppel. By Lancelot 
PiELDiNa Eteeest, and Edmund Steode, Esqrs., Baixisters-at-Law. 
Damj 8to. 1884. 18s. 

" A useful repository of the case law on the subject." — Law Journal. 

EXAMINATION GUIDES.— Bedford's Digest of the Preliminary 
Examination Questions in Latin Grammar, Arithmetic, French 
Grammar, History and Geography, with the Answers. Second 
Edition. Demy 8vo. 1882. 18s. 

Bedford's Student's Guide to the Ninth Edition of Stephen's 
New Commentaries on the Laws of England. — Third Edition. 
Demy 8vo. 1884. 7s. 6d. 

Haynes and Nelham's Honours Examination Digest, comprising 
aU the Questions in Conveyancing, Equity, Common Law, Bank- 
ruptcy, Probate, Divorce, Admiralty, and Ecclesiastical Law and 
Practice asked at the Solicitors' Honours Examinations, with Answers 
thereto. By John E. Haynes, LL.D., and Thomas A. Nblham, 
SoHoitor (Honours). Demy 8vo. 1883. 15s. 

*' Students going in for honours will find this one to their advantage." — Law Times. 
Napier's Modern Digest of the Final Examinations; a Modem 
Digest of the Law necessary to be known for the Einal Examination 
of the Incorporated Law Society, done into Questions and Answers ; 
and a Guide to a Course of Study for that Examination. By T. 
Bateman Napiee, LL.D., London, of the Inner Temple, Barrister- 
at-Law. Demy 8vo. 1887. . 18s. 

'* As far as we have tested them we have found the questions very well framed, 
and the answers to them clear, concise and accurate. If used in the manner that 
Dr. Napier recommends that it should be used, that is, together with the text-books, 
there can be little doubt that it will' prove of considerable value to students." — The 
Jurist. 

Napier & Stephenson's Digest of the Subjects of Probate, 
Divorce, Bankruptcy, Admiralty, Ecclesiastical and Criminal 
Law necessary to be known for the Einal Examination, done into 
Questions and Answers. With a Preliminary Chapter on a Course of 
Study for the above Subjects. ByT. Bateman Napiee and Riohakd 
M. Stephenson, Esqrs., Barristers-at-Law. Demy 8vo. 1888. 12s. 
" It is concise and clear in its answers, and the questions are based on points, for the 
most part, material to be known." — Pump Court. 

Napier & Stephenson's Digest of the Leading Points In the Sub- 
ject of Criminal Law necessary to be known for Bar and University 
Law Examinations. Done into Questions and Answers. By T. 
Bateman Napiee and Eiohabd M. Stephenson, Esqrs., Barristers- 
at-Law. Demy 8vo. 1888. 5^. 
" "We co m mend the book to candidates for the Bar and University Legal Examina- 
tions." — Pamp Court. 

Shearwood's Guide for Candidates for the Professions of 

Barrister and Solicitor. — Second Edition. By Joseph A. Sheab- 

wooD, Esq., Barrister-at-Law. Demy 8vo. 1887. 6s. 

** A practical httle book for students." — Law Quarterly Review. 

%* AU standard Law Works are kept in Stock, in law calf and other bindings. 
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EXECUTIONS, — Edwards' Law of Execution upon Judgments 

and Orders of the Chancery and Queen's Bench Divisions 

of the High Court of Justice, — ByO. Johnston ED-wABD3,of Lia- 

ooln's Inn, Esq., Barrister-at-Law. Demy 8to. 1888. 16f. 

** "Will be found very useful, especially to solicitors. ... In addition to the other 

good points in this book, it coutams a copious collection of forma and a good index." — 

Solicitors* Journal. 

"Mr. Edwards writes briefly and pointedly, and baa tbe merit of beginning in each 
case at the beginning, ■without assuming that the reader knowa anything. He explains 
who the sheritf is ; what the Uueen, in a writ Elegit^ iox example, orders him to do ; 
now he does it ; and what consequences ensue. The result is to make the whole treatise 
satisfactorily dear and easy to apprehend. If the index is good — as it appears to be — 
practitioners will probably find the book a thoroughly useful one." — Law Quarterly 
Mevieia. 

EXECUTORS, — Macaskie's Treatise on the Law of Executors 
and Administrators, and of the Administration of the Estates of 
Deceased Persons. With an Appendix of Statutes and Forms. By 
S. C. Macaskie, Esq., Barrister-at-Law. 8vo. 1881. lOa. &d. 

Williams' Law of Executors and Administrators. — Ninth Edition. 
By the Hon. Sir Roland Vauqhan Williams, a Justice of the High 
Court. 2 vols. Roy. 8to. ' [In the press.) 

EXTRADITION, — Kirch ner's L'Extradition, — RecueiL Renf ermant in 
Extenso tous lea Traites conclus jusqu'au ler Janvier, 1883, entre les 
Nations civilisees, et donnant la solution precise des difficultes qui 
peuvent eurgir dans leur application. Avec une Preface de Me 
G-EOBGES Lachaud, Avocat a la Coxir d'Appel de Paris. PubUe sous 
les auspices de M. C. E. Howaed Vincent, Directeur des Affaires 
CrimineUes de la Police MetropoHtaine de Londres. Par E. J. 
EiEOHNEE, Attache a la Direction des Affaires Critninelles. In 1 
vol. (1150 pp.). Royal 8vo. 1883. 21. 2s. 

FACTORS ACTS,— Boyd and Pearsons Factors Acts (1823 to 
1877). With an Introduction and Explanatory Notes. J3y HtJOH 
Eenwick BoyB and Aethue Beilby Peaeson, Barristers-at-Law. 
Royal 12mo. 1884. 6». 

Neish & Carter's Factors Act, 1889; -with Commentary and 
Notes ; designed particularly for the use and guidance of Mercantile 
Men. By Chaeles H. L. Neish and A. T. Oaetee, Esqrs., Barris- 
ters-at-Law. Royal 12mo. 1890. 4s. 
FACTORY ACTS,— Notcutt's Law relating to Factories and Work- 
shops, Second Edition. 12mo. 1879. 9s. 
FARM, LAW OF,— Dixon's Law of the Farm,— A Digest of Gases 
connected -with the Law of the Earm, and including the Agricultural 
Customs of England and Wales. Fourth Edition. By Heney 
Peekins, Esq., Barrister-at-Law. 8vo. 1879. 11. 6s. 
" It is impossible not to be struck with the extraordinary research that must have 
been used in the compilation of such a book as this." — Law Journal. 
FIXTURES.— Amos and Ferard on the Law of Fixtures and other 
Property partakiug both of a Real and Personal Nature. Third 
JEdition. By C. A. Fbeaed and W. Howland Robebts, Esqrs., Bar- 
risters-at-Law. Demy Svo. 1883. 18». 
"An accurate and well written •woTk."—Salurdai/ SaneM. 
FORMS,— Allen,— r«(fe "Pleading." 
Archibald. — Vide " Chamber Practice." 
Bullen and Leake,— Fi<?e "Pleading." 

Chitty's Forms of Practical Proceedings in the Queen's Bench 

Division of the h+igh Court of Justice. Twelfth Edition. ByT. 

W. Chittt, Esq., Barrister-at-Law. Demy 8vo. 1883. 11. 18«. 

" The forma themselves are brief and clear, and the notes accurate and to the point. 

— Law Journal. 

* * All sttmdard Law Works are kept in Stock, in law calf and other bindingi. 
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FO R M S — continued. 
Daniell's Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 

therefrom. — Poirrth Edition, with Summaries of tlie Rules of the 
Supreme Court, Practical Notes and References to the Sixth Edition 
of "Daniell'sChancery Practice." ByCHAELEsBuEiTET, B.A. (Oxon.), 
a Chief Clerk of the Hon. Mr. Justice Chitty. Royal 8to. 1885. 2l.l0s. 

" Mr. Bumey appears to liave performed the laborioxis task before him \rith great 
success." — Law Journal. 

" The standard work on Chancery Procedure.** — Law Quarterly Seview, 

FRAUD AND MISREPRESENTATION.— MoncreifPs Treatise 

on the Law relating to Fraud and Misrepresentation. — By 

the Hon. Eeedibiok Monoeeifp, of the Middle Temple, Barrister- 

at-Law. Demy 8vo. 1891. 21a. 

" The task which Mr. Moncreiff has undertaken has been handled carefully and 

"with considerable abihty, and the work will well repay perusal." — Solicitors* Journal, 

June 6, 1891. 

"There is a very full and carefully edited Index, with a large Table of Cases. 
Altogether the work is an admirable one." — Law Gasette, May 21, 1891. 

GOODWILL,— Allan's Law relating to Goodwill,— By Chaeles E. 

AllaNjM.A., LL.B., Esq., Barrister-at-Law. Demy 8to. 1889. 7s. 6d. 
" A work of much value upon a subject which is by no means easy.*' — Solicitors' 
Journal. 

HIGHWAYS.— Baker's Law of Highways in England and Wales, 
including Bridges and Locomotives. Comprising a succinct Code of 
the several Provisions under each Head, the Statutes at length in an 
Appendix ; with Notes of Cases, Forms, and copious Index. By 
Thomas Baeee, Esq., Barrister-at-Law. Royal 12mo. 1880. 15s. 
Bazalgette and Humphreys. — Vide "Local and Municipal Grovern- 

ment." 
Chambers' Law relating to Highways and Bridges, being tha 
Statutes in full and brief Notes of 700 Leading Cases. By Geoeoe 
E. Chajtbees, Esq., Barrister-at-Law. 1878. 7s. 6d. 

HOUSE TAX,— Ellis' Guide to the House Tax Acts, for the use of 

the Payer of Inhabited House Duty in England. — ByAETHUE 

M. EuLis, LL.B. (Lond.), Solicitor, Author of "A Guide to the 

Income Tax Acts." Royal 12mo. 1885. 6s. 

" We have found the information accurate, complete and very clearly expressed.'* — 

Solicitors' Journal. 

HUSBAND AND WIFE.— Lush's Law of Husband and Wife; 

within the Jurisdiction of the Queen's Bench and Chancery Divisions. 
By C. MoNTAOtTE Lush, Esq., Barrister-at-Law. 8vo. 1884. 20s. 
" Mr. Lush has one thing to recommend him most strongly, and that is his accxu'acy." 
— Law Magazine. 

INCOME TAX,— Ellis' Guide to the Income Tax Acts.— For the use 
of the English Income Tax Payer. Second Edition. By Ae tmub 
M. Ellis, LL.B. (Lond.), Sohoitor. Royal 12mo. 1886. 7s. 6d. 
** Contains in a convenient form the law bearing upon the Income Tax.** — Law Times.. 
INLAND REVENUE CASES,— Highmore's Summary Proceed- 
ings in Inland Revenue Cases in England and Wales, — Second 
Edition. By N. J. Hiqhmoee, Esq., Barrister- at-Law, and of the 
Solicitors' Department, Inland Revenue. Roy. 12mo. 1887. 7s. 6d. 
*' Is very complete. Every possible information is given." — Law Times. 
INSURANCE. — Arnould on the Law of Marine Insurance.— Sixth 
Edition. By Dattd Maolachian, Esq., Barrister-at-Law. 2 vols. 
Royal 8vo. 1887. Zl. 

"As a text book, *Amould' is now all the practitioner can want.** — Law Times. 
Lowndes' Practical Treatise on the Law of Marine Insurance. — 
By RiCHAED LowfTDES. Author of "The Law of General Average," 
&c. Second Edition. Demy 8vo. 1885. 12s. 6d. 

%* All iiandardLaw Works are kept in Stock, in late calf and other bindings. 
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INSURANCE— ««««««<?. 

McArthuronthe Contract of Marine Insurance,— Second Edition. 

By CHAniEa McArthtje, Average Adjuster. DemySvo. 1890. 16s. 

INTERNATIONAL LAW.— Kent's International Law.— Kent's Com - 

mentary on International Law. Edited by J. T. Abdt, LL.D., 

Judge of County Courts. Second Edition. Crown 8vo. 1878. 10s. 6d. 

Nelson's Private International Law.— Selected Cases, Statutes, and 
Orders illustrative of the Principles of Private International Law as 
Administered in England, witli Commentary. By Hoeaoe Nelson, 
M.A., B.C.L., Barrister-at-Law. Eoy. 8vo. 1889. 21s. 

" The notes are fuU of matter, and avoid the vice of discursiveness, cases being cited 
lor practically every proposition."— iatc Times. 

Wheaton's Elements of International Law; Third English Edition. 
Edited with Notes and Appendix of Statutes and Treaties. By 
A. C. BoTD, Esq., Barrister-at-Law. Eoyal 8vo. 1889. 11. 10s. 

** A handsome and useful edition of a standard work." — Law Quarterly/ Review. 

* "Wheaton stands too high for criticism, -whilst Mr. Boyd's merits as an editor are 
almost as -well established." — Law Times. 

INTERROGATORIES.— Sichel and Chance.— Vide "Discovery." 
JOINT STOCKS.— Palmer Vide " Company Law," "Conveyanc- 
ing," and "Winding-up." 
Thring's Joint Stock Companies' Law, — The Law and Practice of 
Joint Stock and other Companies, including the Companies Acts, 
1862 to 1886, with Notes, Orders, and Eules in Chancery, a OoUeotion 
of Precedents of Memoranda and Articles of Association, and other 
Forms required in Making and Administering a Company. Also 
the Partnership Law Amendment Act, the Life Assurance Companies 
Acts, and other Acts relating to Companies. By Loed THEim}, 
K.C.B., formerly the Parliamentary Counsel. Fifth Edition. By 
J. M. Eendel, Esq., Barrister-at-Law. Eoyal 8vo. 1889. 11. 10«, 
*' The highest authority on the subject." — The Times. 

** The book has long talcen its place among the authoritative expositions of the law 
of companies. Its very Useful forms are a special feature of the book, ■which will be of 
great value to practitioners." — Law Journal. 

JUDGES' CHAMBER PRACTICE.-Archibald.— ri(fo "Chamber 
Practice." 

JUDICATURE ACTS.— Wilson's Practice of tlie Supreme Court 
of Judicature ; containing the Acts, Orders, Eules, andEegulationg 
relating to the Supreme Court. With Practical Notes. Seventh 
Edition. By Chaeles Btjbnet, a Chief Clerk of the Hon. Mr. Justice 
Chitty, Editor of "Daniell's Chancery Forms;" M. Mtrm Maokeuzie, 
andC. A. White, Esqrs.jBarristers-at-Law. Eoy. 8vo. 1888. 11. 
" A thoroughly reliable and most conveniently arranged practice guide."— iaw Times 

JUSTICE OF THE PEACE.— Stone's Practice for Justices of the 
Peace, Justices' Clerks and Solicitors at Petty and Special Sessions, 
in Summary matters, and Indictable Offences, with a list of Summary 
Convictions, and matters not Criminal. With Fonns. Ninth Edit. 
ByW. H.Macnamaiia, Esq., Barrister-at-Law. Demy 8vo. 1882. ll.6a. 
Wigram's Justice's Note Book. — ContainiDg a short account of the 
Jurisdiction and Duties of Justices, and an Epitome of Criminal Law. 
By the late W. Knox Wiqbam, Esq., Barrister-at-Law, J. P. Mid- 
dlesex and Westminster. Fifth Edition. Eevised by Waxtkb S. 
Shielet, Esq., Barrister-at-Law. Eoyal 12mo. 1888. 12s. 6d. 
" The style ia clear, and the expression always forcible, and sometimes humorous. 
The b'ook will repay perusal by many besides those who, as justices, will find it an 
indispensable companion."— Z-aw Quarterly Beview. 
" "We can thoroughly recommend the volume to magistrates." — Law Times. 

*^* All standard Law Works are kept in Stock, m law calf and other bindings. 
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LAND TAX.— Bourdin's Land Tax.— An Exposition of the Land Tax. 
Third Edition. Including the Eecent Judicial Decisions, and the 
Incidental Changes in the Law effected by the Taxes Management 
Act, with other Additional Matter. Thoroughly revised and cor- 
rected. By Shieiet Buhbubt, of the Inland Revenue Department, 
Assistant Registrar of the Land Tax. Royal 12mo. 1885. 6s. 

LANDLORD AND TENANT,— Woodfall's Law of Landlord and 
Tenant. — With a full Collection of Precedents and Eonns of Proce- 
dure; containing also a collection of Leading Propositions. Fourteenth 
Edit. By J. M. Lelt, Esq., Barrister-at-Law, Editor of "Chitty's 
Statutes," "Wharton's Law Lexicon," &c. Roy. 8vo. 1889. ll.lSs. 
" Tlie editor has expended elaborate industry and systematic ability in making the 
work as perfect as possible." — Solicitors* Journal. 

Lely and Peck. — Vide "Leases." 
LANDS CLAUSES ACTS.— Jepson's Lan.ds Clauses Consolida- 
tion Acts ; with Decisions, Eoims, and Table of Costs. By Aethttk 
Jepson, Esq., Barrister-at-Law. Demy 8vo. 1880. 18s. 

LAW LIST. — Law List (The). — Comprising the Judges and OfScers 
of the different Courts of Justice, Counsel, Special Pleaders, Con- 
veyancers, Solicitors, Proctors, Notaries, &c., in England and Wales ; 
the Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts ; Metropolitan and Stipendiary Magistrates, 
OfEcial Receivers under the Bankruptcy Act, Law and Public 
OfEcers ia England and the Colonies, Foreign Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, &o., &c., 
and Commissioners for taking Oaths, Conveyancers Practising in 
England under Certificates obtaiued in Scotland. Compiled, so 
far as relates to Special Pleaders, Conveyancers, Sohcitors, Proctors 
and Notaries, by John Saitoel Pueceli,, C.B., Controller of 
Stamps, and Registrar of Joint Stock Companies, Somerset House, 
and Published by the Authority of the Commissioners of Inland 
Revenue. 1891. (PuHished about March \.) (Net cash, 9s.) Ws. &d. 
LMI QUARTERLY REVIEW— Edited by Sir Fbedeeiok Pollock, 
Bart., M.A., LL.D., Corpus Professor of Jurisprudence in the Uni- 
versity of Oxford. Vols. I., II., III., IV., V. and VI. Royal 8vo, 
1885-90. Mch, 12s. 

1^^ Subscription 10s. per annum, post free. {Foreign postage 2s. 6d. extra.) 
The Review includes : — The discussion of current decisions of importance in the 
Courts of this country, and (so far as practicable) of the Colonies, the TJnited States, 
British India, and other British Possessions where the Comnion Law is administered ; 
the consideration of topics of proposed legislation before Parliament ; the treatment 
of questions of inunediate political and social interest in their legal aspect; inquiries 
into the history and antiquities of our own and other systems of law and legal institu- 
tions. Endeavour is also made to take account of the legal science and legislation of 
Continental States in so far as they bear on general jurisprudence, or may throw light 
by comparison upon problems of English or American legislation. The current legal 
literature of our own country receives careful attention ; and works of serious import- 
ance, both English and foreign, axe occasionally discussed at length. 

LAWYER'S ANNUAL LIBRARY.— (1) The Annual Practice.— By 

Snow, Btjenet, and STEmoEE. (2) The Annual Digest. — By Mews. 

(3) The Annual Statutes. — By Lelt. (4) The Annual County 

Court Practice. — By His Honour Judoe Hetwood. 
The Complete Series, as above, delivered on the day of pubKoation, 

net, 21. Nos. 1, 2, and 3 only, net, 11. 10s. Nos. 2, 3, and i only, 

net, 11. 10s. (Carriage extra, 2s.) 

^g" Subscriptions, payable on or before August 1st in each year. 
Full prospectus forwarded on applicaiion, 
LAWY E R'S CO M PA N I O N ,— ri(?« " Diary." 
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LEADING CASES.— Ball's Leading Cases. Vide " Torts." 

Haynes' Student's Leading Cases. Being some of the Principal 
Decisions of the Courts in Constitutional Law, Common Law, Con- 
veyancing and Equity, Probate, Divorce, and Criminal Law. With 
Notes for the use of Students^ Second Edition. By John F. 
Hatnes, LL.D. Demy 8vo. 1884. 16». 

Shirley's Selection of Leading Cases in the Common Law. 
With Notes. By W. Shirley Shislby, Esq., Barrister-at-Law. 
Fourth Edition. By Eiohabd Watson, of Lincoln's Inn, Esq., 
Barrister-at-Law. Demy 8vo. 1891. (Nearly ready.) 16s. 

" If any "words of praise of ours can add to its weU-deaerved reputation, we give the 
reader carte blanclie to supply tliem on our behalf out of his own thrilling eloquence 
and vivid imagination, and we will undertake to ratify them." — The Jurist. 

Shirley's Selection of Leading Cases in the Criminal Law. With 
Notes. By W. S. Shieley, Esq., Barrister-at-Law. 8vo. 1888. 6«. 

" "Will undoubtedly prove of value to students."— Law Notea. 

LEASES. — Leiy and Peck's Precedents of Leases for Years, 

and other Contracts of Tenancy, and Contracts relating thereto ; 

mainly selected or adapted from existing Collections, including many 

additional Forms, witli a short Introduction and Notes. By J. M. 

LEtvandW. A. Peck, Barristers-at-Law. Iloyal8vo. 1889. \0s.6d. 

" Varied, well considered, and thoroughly practical . . . while a useful addition to 

the library of the conveyancing counsel, will be still more useful to conveyancing 

solicitors and estate agents." — Law Timnsj November 9, 1889. 

LEX\CON.— Vide "Dictionary." 

LIBEL AND SLANDER.— Odgers on Libel and Slander.— A 
Digest of the Law of Libel and Slander : the Evidence, Procedure 
and Practice, both in Civil and Criminal Cases, and Precedents of 
Pleadings. Second Edition, with a Supplement, bringing the Law 
down to June, 1890. By W. Blaxe Odqees, LL.D., Barrister-at- 
Law. Royal 8vo. 1890. 1/. 12s. 
*^* The Supplement, containiny the Law of Lihel Amendment Act, 1888, with 
Notes and Addenda of Cases, separately. Net, Is. dd. 
** The best modem book on the law of libel." — Daily News. 
" A full, accurate, and satisfactory guide." — Solicitors* Journal. 

LIBRARIES AND MUSEUMS.— Chambers' Digest of the Law 
relating to Public Libraries and Museums, and Literary and 
Scientific Institutions: with much Practical Information useful to 
Managers, Committees and Officers of all classes of Associations and 
Clubs connected with Literature, Science and Art ; including Prece- 
dents of By-Laws and Regulations, the Statutes in Full, and brief 
Notes of Leading Cases. Third Edition. By GEO.F.CHAMBEBS,Esq., 
Barrister-at-Law. Boy. 8vo. 1889. 8s. 6d. 

LICENSING.— LeIy and Foulkes' Licensing Acts, 1828, 1869, 

and 1 872 — 1 874 ; with Notes to the Acts, a Summary of the Law, 

and an Appendix of Forms. Third Edit. By J. M. Lely and W. D. I. 

Foulkes, Esqrs., Banisters-at-Law. Roy. 12mo. 1887. 10s. 6d. 

"We do not know of a more compact or useful treatise on the subject." — Sol. Jowr. 

LOCAL AND MUNICIPAL GOVERNMENT.— Bazalgette and 
Humphreys' Law relating to County Councils : being the Local 
Government Act, 1888, County Electors Act, 1888, the Incorporated 
Clauses of the Municipal Corporations Act, 1882, and a compendious 
Introduction and Notes ; with Analysis of Statutes affecting the same, 
Orders in Council, Circulars, and a Copious Index. By C. N. Bazaji- 
oette and Geoeoe Humpheeys, Barristers-at-Law, Joint Authors of 
"The Law of Local and Municipal Government." Third Edition. 
By Geoboe Htjmpheeys, Esq. Royal 8vo. 1889. Ts. 6rf. 

" The most stately as regards size, and the best in point of type of all the works. 

There is a good introduction . . . the notes are careful and luAgtal."— Solicitors' Journal, 
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LOCAL AND MUNICIPAL GOVERt^MEtiT— continued. 
Bazalgette and Humphreys' Law relating to Local and Muni- 
cipal Government. Comprising the Statutes relating to Public 
Health, Municipal Corporations, Highways, Burial, G-as and Water, 
Public Loans, Compulsory Taking of Lands, Tramways, Electric 
Lighting, Artizans' Dwellings, &o., Eivers' Pollution, the Clauses 
Conaolidatiou Acts, and many others, fully annotated with cases up 
to date, a selection of the Circulars of the Local Govemment Board, 
with a. Table of upwards of 2,500 Cases, and full Index. With 
Addenda containing the Judicial Decisions and Legislation relating 
to Local and Municipal Govemment since 1885. By C. Noekau 
Bazaioettb and Geoeob HtratPHEETS, Esqrs., Barristers- at-Law. 
Sup. royal 8vo. 1888. _ 31. Zs. 

*,* The Addenda may be had separately. Aet, 2s. Gd. 
"The book is thoroughly comprehensiye of the law on all points of which it 
professes to treat." — Law Journal. 

'* The work is one that no local oflScer should be ■without : for nothingr short of a 
whole library of statutes, reports, andhandbooks could take its place." — Municipallievietv. 
Cliambers' Popular Summary of the Law relating to Local 
Government, forming a complete Guide to the new Act of 1888. 
Second Edition. By G. E. Chambees, Barrister-at-Law. Imp. 8vo. 
1888. {Or bound in Cloth with copy of Act, 5s. 6d.) Net, 2s. 6d. 

MAGISTERIAL LAW. — Shirley's Elementary Treatise on Magis- 
terial Law, and on the Practice of Magistrates' Courts, — By W. 
S. Shielet, Esq., Barrister-at-Law. Roy. 12mo. 1881. 6s. 6d. 

Wigram. — Vide " Justice of the Peace." 
MALICIOUS PROSECUTIONS. — Stephen's Law relating to 
Actions for IVIalicious Prosecutions. — By Heebeet Stephen, 
LL.M., of the Inner Temple, Barrister-at-Law, part Author of "A 
Digest of the Criminal Law Procedure." Royal 12mo. 1888. 6s. 
"A reliable text-book upon the law of malicious prosecution." — Law Times. 
MARITIME DECISIONS,— Douglas' Maritime Law Decisions,— 
An Alphabetical Reference Index to Recent and Important Maritime 
Decisions. Compiled by Robt. R. DouQLiS. Demy8T0. 1888. 1s.6d. 
Marine Insurance. — Vide "Insurance." 
MARRIAGE,— Kelly's French Law of Marriage, and the Conflict 
of Laws that arises therefrom. By E. Kelly, M.A., of the New 
York Bar, Licenoie en Droit de la Eaculte de Paris. Roy.8vo. 1885. 6s. 
MARRIAGE SETTLEMENTS.— Banning's Concise Treatise on 
the Law of Marriage Settlements; with an Appendix of Statutes. 
By H. T. Banning, Esq., Barrister-at-Law. Demy 8to. 1884. 15s. 
MARRIED WOMEN'S PROPERTY,— Lush's Married Women's 
Rights and Liabilities in relation to Contracts, Torts, and 
Trusts. By Montaoxte Ltjsh, Esq., Barrister-at-Law, Author of 
"The Law of Husband and Wife." Royal 12mo. 1887. 5s. 

"Well arranged, clearly written, and has a good index." — Law Times. 
Smith's Married Women's Property Acts, 1882 and 1884, with 
an Introduction and Critical and Explanatory Notes, together with the 
Married Women's Property Acts, 1870 and 1874, &c. 2nd Edit. Re- 
vised. ByH. A. SMiTH,Esq., Barrister-at-Law. Roy. 12mo. 1884. 6«. 
MASTER AND SERVANT,— Macdonell's Law of Master and 
Servant, Part I. Common Law. Part II. Statute Law. By John 
Maobonell, M. A., Esq., Barrister-at-Law. Demy8T0. 1883. U. 5s. 
'* A work which will be of real value to the practitioner." — Law Times. 
MAYOR'S COURT PRACTICE,— Candy's Mayor's Court Prac- 
tice, — The Jurisdiction, Process, Practice and Mode of Pleading in 
Ordinary Actions in the Mayor's Court in London. By Geoeqb 
Candy, Esq., one of Her Majesty's Counsel. Demy 8vo. 1879. 14s. 
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119 & 120, CHAJJOEBY LANE, LONDON, W.C. 21 

MERCANTILE LAW,— Russell's Treatise on Mercantile Agency. 
Second Edition. 8vo. 1873. 14». 

Smith's Compendium of Mercantile Law. — Tenth Edition. By 

John MAODOiraLL, Esq., a Master of the Supreme Court of Judicature, 

assisted by Geo. Humpheets, Esq., Barriater-at-Law. 2 vols. 

Eoyal Svo. 1890. 21. Is. 

^^ 0( the greatest value to the mercantile lawyer."— iaw Times, March 22, 1890. 

W"e have no hesitation in recommending the -work before us to the profession and the 

pubhc as a reliable guide to the subjects included in it, and as constituting one of the 

most scientiflc treatises extant on mercantile Ibmi."— Solicitors' Journal, May 10, 1890. , 

Tudor's Selection of Leading Cases on Mercantileand Maritime 
Law,— "With Notes. By 0. D. Tudob, Esq., Bairister-at-Law. 
Third Edition. Eoyal 8to. 1884. 21. 2s. 

Wilson's Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels, — ^By A. Wilson, Solicitor and Notary. Eoyal 12nio. 1883. 6s. 

Wood's Mercantile Agreements, — The Interpretation of Mercantile 
Agreements: A Summary of the Decisions as to the Meaning of 
Words and Provisions in Written Agreements for the Sale of Goods, 
Charter-Parties, Bills of Lading, and Marine Policies. With an 
Appendix containing a List of Words and Expressions used in, or 
in connection ■with, Mercantile Agreements, and a List of Mercantile 
Usages. By John Dennistoitn Wood, Esq., Barrister-at-Law 
Eoyal Svo. 1886. 18s. 

"A book of great use in the interpretation of written mercantile agreements." — 
Law Journal. 

MERCHANDISE MARKS ACT.— Payn's Merchandise Marks 
Act, 1887. — With special reference to the Important Sections and 
the Customs Eegulations and Orders made thereunder, together 
with the Conventions -with Foreign States for Protection of Trade 
Marks, and Orders in Council, &c. By Howard Patn, Barrister-at- 
Law, and of the Secretary's Department of the Board of Customs. 
Eoyal 12mo. 1888. 3s. dd. 

" Mr. Payn's lucid introduction places the subject very clearly before the reader, and 

his book must be a safe guide to all who are interested in the act." — Law Timas,'Ee'b. 1888. 

METROPOLIS BUILDING ACTS, — Woolrych's Metropolitan 
Building Acts, together with such clauses of tho Metropolis 
Management Acts as more particularly relate to the Building Acts, 
with Notes and Forms. Third Edition. By W. H. Macnamaea, 
Esq., Barrister-at-Law. 12mo. 1882. 10s. 

MINES,— Rogers' Law relating to Mines, Minerals and Quarries 
in Great Britain and Ireland, with a Summary of the Laws of 
Foreign States, &o. Second Edition Enlarged. By His Honor 
Judge EoQEES. Svo. 1876. II. lis. (,d. 

MORTGAGE, — Coote's Treatise on the Law of Mortgage.— Fifth 

Edition. Thoroughly revised. By Wtt.t.taut Wtllys Maokeson, 

Esq., one of Her Majesty's Counsel, and H. Aethub Smith, Esq., 

Barrister-at-Law. 2 vols. Eoyal Svo. 1884. 3?. 

** A complete, terse and practical treatise for the modem lawyer." — Solicitors' Journal, 

MUNICIPAL CORPORATIONS.— Bazalgette and Humphreys.— 

Vide " Local and Municipal Government." 
Leiy's Law of Municipal Corporations, — Containing the Municipal 

Corporation Act, 1882, and the Enactments incorporated therewith. 

With Notes. By J. M. Lelt, Esq., Barrister-at-Law. Demy Svo. 

1882. 15». 
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NAVY. — Thring's Criminal Law of the Navy, -witli an Introductory 
Chapter on the Early State and Discipline of the Navy, the Kulea of 
E-pidence, and an Appendix comprising the Naval Discipline Act 
and Practical Forms. Second Edition. By Theodoee Thbinq, Esq. , 
Barrister-at-Law, and C. E. Giitobd, Assistant-Paymaster, Royal 
Navy. 12mo. 1877. 12«. 6d. 

NEGLIGENCE. — Smith's Treatise on the Law of Negligence 
Second Edition. By HoaAOE Smith, Esq., Barrister-at-Law, Editor 
of "Addison on Contracts, and Torts," &c. 8vo. 1884. 12s. 6d. 
" Of great value both to the practitioner and student of law." — Solicitors* Journal. 

NISI PRIUS. — Roscoe's Digest of the Law of Evidence on the 
Trial of Actions at Nisi Prius. — Sixteenth Edition. By Maubice 
PowiiLL, Esq., Barrister-at-Law. 2 vols. Demy 8vo. 1891. 21. 10s. 

" Continues to he a vast and closely packed storehouse of iuf ormation on practice at 
Nisi Prius." — Law Journal. 

NONCONFORMISTS.— Winslow's Law Relating to Protestant 
Nonconformists and their Places of Worship; being a Legal 
Handbook for Nonconformists. By Eeqinald Wihslow, Esq., 
Barrister-at-Law. Post 8vo. 1886. 6s. 

NOTARY. — Brooke's Treatise on the Office and Practice of a 
Notary of England. — "With a full collection of Precedents. EifthEd. 
By G. E. Chambees, Esq., Barrister-at-Law. DemySvo. 1890. 1?. Is. 

OATHS.^Stringer's Oaths and Affirmations in Great Britain and 
Ireland; being a Collection of Statutes, Cases, and Eorms, with 
Notes and Practical Directions for the use of Commissioners for Oaths, 
and of all Courts of Civil Procedure and Offices attached thereto. [In 
succession to " Braithwaite's Oaths."] By Fkancis A. Steingee, of 
the Central Office, Supreme Court of Judicature, one of the Editors 
of the " Annual Practice." Crown 8vo. 1890: 3s. 6^. 

•'Indispensable to all commissioners." — Solicitors* Journal, Jan. 11, 1890.! 

" A most exceUeut little handbook." — Law Times-, Feb. 1, 1890. 

PARISH LAVy.— Steer's Parish Law; being a, Digest of the Law 
relating to the Civil and Ecclesiastical Government of Parishes and 
the Belief of the Poor. Fifth Edition. By W. H. Macnamaea, 
Esq., Barrister-at-Law. Demy 8vo. 1887. 18s. 

" An exceedingly useful compendium of Parish Law." — Law Times. 

*' A very complete and excellent guide to Parish Law." — Solicitors* Journal. 

"Every subject that can be considered parochial is, we think, contained in this 
volume, and the matter is brought down to date. It is a compendium which is really 
compendious." — Law Journal, Jan. 21, 1888. 

PARTNERSHIP.— Pollock's Digest of the Law of Partnership; 
incorporating the Partnership Act, 1890. Fifth Edition. By Sir 
Feedeeick Pollocx, Bart., Barrister-at-Law. Author of "Principles 
of Contract," "The Law of Torts," &c. DemySvo. 1890. 8s. 6* 

" "What Sir Frederick Pollock has donehehas done well, and we are confident this 
book will be most popular as well as extremely useful." — Law Times, Dec. 13, 1890. 

Turner. — Vide " Conveyancing." 

PATENTS.— Aston's (T.) Patents, Designs and Trade Marks Act, 
1883, with Notes and Index to the Act, Rules and Forms. By 
Theoeoeh Aston, Q.C. Koyal 12mo. 1884. 6s. 

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to 
1888, Consolidated, with an Index. By Lewis EnMuiTDS, D.Sc, 
LL.B., Barrister-at-Law. Imp. 8vo. 1889. Net 2s. 6d. 

*,* All standard Law Works are kept in Stock, in law calf and other bindings^ 
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PAT E N TS — contimied. 

Edmunds on Patents.— The Law and Practice of Letters Patent for 
Inventions ; with the Patents Acts and Rules annotated, and the 
International Convention, a full ooUeotion of Statutes, Eorms, and 
Precedents, and an Outline of Foreign and Colonial Patent Laws, &o. 
By Lewis Edmunds,' assisted by A. Wood Renioit, Esqrs., Barris- 
ters-at-Law. Royal 8vo. (992 pp.). 1890. H. 12«. 

"We have nothing but commendation for the book. Conceived in a large and com- 
prehensive spirit, it ia well and thoroughly carried out. . . . The statement of the 
esdsting law is accurate and clear. . . . The book is one to be recommended." — 
Solicitors' Joumaly June 14, 1890. 

" We have no hesitation in saying that the book is a useful and exhaustive one, and 
one which could not have been produced without njuch labour and considerable re- 
search. It describes the law of letters patent and its history, including proceedings in 
the Privy Council, international arrangements, and an abridgment of foreign laws on 
the subject. It would be difficult to make it more complete, and it is printed on good 
paper."— iaw Times, June 21, 1890. 

" Taking the boot as a whole, it is Tindoubtedly the most comprehensive book that 
has yet been written upon the special branch of law, and, having examined it in some 
detajl, we can commend it as answering well to the many tests we have applied." — 
Law Journal, June 21, 1890. 

Johnson's Patentees' Manual. — A Treatise on the Law and 
Practice of Patents for Inventions. With an Appendix of Statutes, 
Rules, and Eoreign and Colonial Patent Laws, International Con- 
vention, and Protocol. Sixth Edition. By Jajstes Johnson, Esq., 
Barrister-at-Law ; and J. Henet Johnson, Solicitor and Patent 
Agent. Demy 8vo. 1890. 10s. 6d. 

Morris's Patents Convevancing. — Being a Collection of Precedents 
in Conveyanoing id relation to Letters Patent for inventions. 
Arranged as follows : — Common Forms, Agreements, Assignments, 
Mortgages, Special Clauses, Licences, Miscellaneous; Statutes, Rules, 
&o. With Dissertations and Copious Notes on the Law and Practice. 
ByRoBEBTMoEEis, Esq., Barrister-at-Law. BoyalSvo. 1887. 11. 5s. 
" Mr. Morris* forms seem to ns to be well selected, well arranged, and thoroughly 
practical." — Law Times. 

*' The dissertations contain a large amount of valuable and accurate information. 
The Index is satisfactory." — Solicitors* Journal. 

Munro's Patents, Designs and Trade IVIarks Act, 1883, with the 
Rules and Instructions, together with Pleadings, Orders and Prece- 
dents. By J. E. Cbawfoed Mitneo, Esq., Bamster-at-Law. 
Royal 12mo. 1884. 10s. 6rf. 

Thompson's Handboolc of Patent Law of all Countries. — By 
Wm. P. Thompson, Head of the International Patent OfBoe, Liver- 
pool. Eighth Edition. 12mo. 1889. Mt, 2s. 6d. 

PERPETUITIES. — Marsden's Rule against Perpetuities. — A 
Treatise on Remoteness in Limitation ; with a chapter on Accumu- 
lation and the Thelluson Act. By Eeoinau) Gr. Maksden, Esq., 
Barrister-at Law. Demy 8vo. 1883. 16s. 

PERSONAL PROPERTY.— Shearwood's Concise Abridgment of 

the Law of Personal Property ; showing analytically its Branches 

and the Titles by which it ia held. By J. A. Sheaewood, Esq., 

Barrister-at-Law. 1882. 5s. 6d. 

" Will be acceptable to many students, as giving them, in fact, a ready-made note 

book." — Indermaur^s Law Siurlents* Journal. 
Smith,— Firfe "Real Property." 

PLEADING. — Allen's Forms of Indorsements of Writs of Sum- 
mons, Pleadings, and other Proceedings in the Queen's 
Bench Division prior to Trial, pursuant to the Rules of tha 
Supreme Court, 1883; with Introduction, &c. By Geoegb 
Battqh Allen, Esq., Special Pleader, and Wileeed B. Allen, 
Esq., Barrister-at-Law. Royal 12mo. 1883. 18s. 

* * All standard Law Works are kept in Stock, in law calf and other bindimgs. 
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PLEADING— continued. 

Bullen and Leake's Precedents of Pleadings, with Notes and 

Rules relating to Pleading. Fourth Edition. By Thomas J. 

BtjtiT.ejt, Esq., Special Pleader, and Oteil Dodd, Esq., Barrister-at- 

La-w. Part I. Statements of Claim. Royal 12mo. 1882. 11 is. 

Part II. Statements of Defence. By Thomas J. Buixen and 

C.W. Clipfoed, Esqrs., Barristers-at-Law. Royal 12mo. 1888. 1?.4«. 

" A very large number of precedents are collected together, and the notes are full 

and clear." — Law Times. 

POISONS. — Reports of Trials for Murder by Poisoning; by 
Prussic Acid, Strychnia, Antimony, Arsenic and Aconitine; 

including the trials of TaweU, W. Palmer, Dove, Madeline Smith, 
Dr. Pritchard, Smethurst, and Dr. Lamson. With Chemical 
Introductions and Notes. By Gr. Latham Beowhe, Esq., Barrister- 
at-Law, and C. G. Stewaet, Senior Assistant in the Laboratory of 
St. Thomas's Hospital, &c. Demy 8to. 1883. Us. 6d. 

POWERS. — Farwell on Powers, — A Concise Treatise on Powers. By 
Geoege Faewell, Esq., Barrister-at-Law. 8vo. 1874. 11. Is. 

PRINTERS, PUBLISHERS, &c.— Powell's Laws specially affect- 
ing Printers, Publishers and Newspaper Proprietors, By 
Aethtjb Poweli, Esq., Barrister-at-Law. Demy 8vo. 1889. is. 

PROBATE, — Browne's Probate Practice: A Treatise on the Prin- 
ciples and Practice of the Court of Probate, in Contentious and Non- 
Contentious Busiaess. By L. D. Powles, Barrister-at-Law. In- 
cluding Practical Directions to Solicitors for Proceedings in the 
Registry. By T. W. H. Oakley, of the Priacipal Registry, Somerset 
House. 8vo. 1881. 11. 10s. 

PROFIT-SHARING PRECEDENTS.— Rawson's Profit-Sharing 

Precedents, with Notes. — By Henet G. Rawson, of the Inner 

Temple, Esq., Barrister-at-Law. Royal 12mo. 1891. Gs. 

*' A most interesting and a thoroughly -fforkmanlike book upon a subject wMeh is 

-every day becoming more important, ... A collection of very serviceable precedents, 

which employers introducing a system of profit-sharing will do well to study. . . . No , 

collection of precedents has ever been published which is more readable and more 

interesting than Mr. Rawson's." — Law Timesy July 18, 1891. 

PUBLIC HEALTH.— Bazalgette and Humphreys.— Fi(?e "Local 
and Municipal Government." 
Chambers' Digest of the Law relating to Public Health and 
Local Government. — With Notes of 1,260 leading Cases. The 
Statutes in full. A Table of Offences and Punishments, and a 
Copious Index. Eighth Edition (with Supplement corrected to 
May 21, 1887). Imperial 8 vo. 1881. 16s. 

Or, the above with the Law relating to Highways and Bridges. 11. 
Smith's Public Health Acts Amendment Act, 1890.— With Intro- 
duction , Notes, and References to Cases ; also an Appendix, containing 
all the Material Sections of the Public Health Act, 1875 ; The Public 
Health (Rating of Orchards) Act, 1890 ; and The Infectious Diseases 
(Prevention) Act, 1890: and a Copious Index. ByBoviLLSinTH, M.A., 
of the Inner Temple and Western Circuit, Barrister-at-Law. Royal 
12mo. 1891. 6s. 

PUBLIC MEETINGS.— Chambers' Handbook for Public Meet- 
ings, including Hints as to the Summoning and Management of 
them. Second Edition. By Geoeqb F. Chambees, Esq., Barrister- 
at-Law. Demy 8vo. 1886. Jfet, 2s. 6d. 

QUARTER SESSIONS.— Archbold,—rs<fe " Criminal Law." 

Leeming& Cross's General and Quarter Sessions of the Peace. 
— Their Jurisdiction and Practice in other than Criminal matters. 
Second Edition. By Hoeatio Lloyd, Esq., Judge of County Courts, 
and H.F. Thttelow, Esq., Barrister-at-Law. Svo. 1876. 1?. Is. 

%* All standard law Works are kept in Stock, in late calf and other bindings. 
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QUARTER SESSIONS— coBimwei?. 

Pritchard's Quarter Sessions. — The Juripdiotion, Practice and Pro- 
cedure of the Quarter Sessions in Criminal, Civil, and Appellate 
Matters. By Tsoa. Sieeeli, Peitohakd, Esq., Barrister-at-Law. 
8vo. 1875. (Published at 21. 2s.) Reduced to net lis. 

RAILWAYS.— Browne and Theobald's Law of Railway Com- 
panies. — Being a Collection of the Acts and Orders relating to 
RailTvay Companies in England and Ireland, with Notes of all the 
Cases decided thereon, and Appendix of Bye-Laws and Standing 
Orders of the House of Commons. Second Edition. By J. H. 
Bauotte Beowne, Esq., one of Her Majesty's Counsel, and H. S. 
Theobau), Esq., Barrister-at-Law. Royal 8to. 1888. 1?. lbs. 

" Contains m a very concise torm the whole law of railways." — Th& Times. 
** The learned authors seem to have presented the profession and the public with the 
most ample information to be found whether they want to know how to start a rail- 
way, how to frame its bye-laws, how to work it, how to attack it for injury to person 
or property, or how to wind it up." — Law Times. 
Maonamara. — Vide " Carriers." 
Street. — Vide "Company Law." 
RATES AND RATING.— Castle's Practical Treatise on the Law 
of Rating. — Second Edition. By Edwaed James Castle, Esq., 
one of Her Majesty's Counsel. Demy 8vo. 1886. 25s. 

" A correct, exhaustive, clear and concise view of the law." — Law Times. 
Chambers' Law relating to Local Rates; with especial reference 
to the Powers and Duties of Rate-levying Local Authorities, and 
their Of&cers ; comprising the Statutes in full and a Digest of 718 
Cases. Second Edition. By G. F. Chameees, Esq., Barrister-at- 
Law. Royal 8vo. 1889. 10». %d. 
" A complete repertory of the statutes and case law of the subject." — Law Journal. 
REAL ESTATE. — Foster's Law of Joint Ownership and Partition 
of Real Estate. — By Edwaed John Fosieb, M.A., late of Lincoln's 
Inn, Barrister-at-Law. 8vo. 1878. 10s. &d. 
REAL PROPERTY.— Greenwood's Real Property Statutes; com- 
prising those passed during the years 1874 — 1884, inclusive, 
consoUdated with the earlier statutes thereby amended. With 
copious notes. Second Edition. By Haeey Geeenwood, assisted by 
Lees Knowles, Esqrs., Barristers-at-Law. Demy 8vo. 1884. \l. 5s. 
Leake's Elementary Digest of the Law of Property in Land.— 
Containing: Introduction. Part I. The Sources of the Law. — 
Part II. Estates in Land. By Stephen Maetin Leajsce, Barrister- 
at-Law. Demy 8vo. 8vo. 1874. U. 2s. 
Leake's Digest of the Law of Property in Land.— Part III. The 
Law of Uses and Profits of Land. By Stephen Maetin Leaee, 
Barrister-at-Law, Author of "A Digest of the Law of Contracts." 
Demy 8vo. 1888. . 1^- 2». 
Shearwood's Real Property. — A Concise Abridgment of the Law of 
Real Property and an Introduction to Conveyancing. Designed to 
facilitate the subject for Students preparing for examination. By 
Joseph A. Sheabwood, Esq., Barrister-at-Law. Third Edition. 
Demy 8vo. 1885. 8s. 6d. 
" We heartily recommend the work to student's for any examination on real property 
and conveyancing, advising them to read it after a perusal of other works and stLOrUy 
before going m for the examination."— £a» StoienCs /oarna!. 
" A very useful little work, particularly to students just before theu: exammation." 

— Gibson* s Law Notes. i. mi. i,. 

" One of the most obvious merits of the book is its good arrangement. Ine author 

evidently understands ' the art of putting things.' All important points are so 

printed as to readily cat«h the eye."— ZaMrtm«». ., t,,.^ .^ ^ .^ 

Shelford's Real Property Statutes.— Ninth Edition. By T. H. 

Caeson, Esq., Barrister-at-Law. (In preparation.) 

1^ * All standard Law Works are kept in Stock, in law ealf and other iindings. 
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REAL PROPERTY— continued. 
Smith's Real and Personal Property, — A Compendium of the Law 
of Real and Personal Property, primarily ooimeoted with Con- 
veyanoing. Designed as a second book for Students, and as a 
digest of the most useful learning for practitioners. By Josiah W. 
Smith, B.C.L., Q.C. Sixth Edition. By the Authoe and J. Teus- 
TEAM, LL.M., Barrister-at-Law. 2 vols. Demy 8vo. 1884. 21. 2s. 
" A booli whicli he (the student) may read OTer and over again with profit and plea- 
sore." — Law Times. 
" "Will be found of very great service to the practitioner." — Solicitors' Journal. 
" The book will be found very handy for reference purposes to practitioners, and 
very useful to the industrious student as covering: agreat deal of ground." — Law Notes. 
" A reaUv useful and valuable work on our system of Conveyancing. "We think this 
edition excellently done." — Law Student's Journal. 

REGIS! RATION,— Rogers,— Fiffe "Elections." 

Coltman's Registration Cases,— Vol. I. (1879—1885). Royal 8vo. 

Calf. Met. 21. 8s. 

Fox's Registration Cases.— Vol. I., Part I. (1886), net, is. Part II. 

(1887), net, 6«. U. Part III. (1888), net, is. Part IV. (1889), 

net, is. Part V. (1890), net, 6s. 6d. (In continuation of Coltman.) 

RENTS, — Harrison's Law Relating to Chief Rents and other 
Rentoharges and Lands as affected thereby, with a chapter on 
Restrictive Covenants and a selection of Precedents. By AVuiitH 
Haeeisoit, SoKcitor. Demyl2mo. 1884. 6». 

ROMAN LAW,— Goodwin's XII. Tables, — By Feedeeiok GrOOD-mra, 
LL.D. London. Royal 12mo. 1886. 3s. 6cl. 

Greene's Outlines of Roman Law. — Consisting chiefly of an 
Analysis and Summary of the Institutes. Eor the use of Students. 
By T. "Whitcombe Geeene, Barrister-at-law. Eourth Edition. 
Foolscap 8vo. 1884. 7s. 6cl. 

Ruegg's Student's "Auxilium"to the Institutes of Justinian, — 
Being ii complete synopsis thereof in the form of Question and 
Answer. By Alfeeb TTeney Riteqo, Esq., Barrister-at-Law. Post 
8vo. 1879. 5s. 

SALES,^ — Blackburn on Sales, A Treatise on the Effect of the Con- 
tract of Sale on the Legal Rights of Property and Possession in 
G-oods, Wares, and Merchandise. By Lord Blackbuen. Second 
Edition. By J. C. Geasam, Esq., Barrister-at-Law. Royal 8vo. 
1885. 11. Is. 

*'"We have no hesitation in saying that the work has been edited with remarkable 

ability and success, and if we may hazard a speculation on the cause, we should say 

that the editor has so diligently studied the excellent methods and work of his author 

as to have made himself a highly competent workman in the same kind." — Law 

Quarterly Beview. 

SALES OF LAND,— Gierke and Humphry's Concise Treatise 

on the Law relating to Sales of Land, By Aubeet St. John 

Cleeke, andHijQHlI. Htjmphet, Esqrs., Barristers-at-Law. Royal 

8vo. 1885. 11. 5s. 

Webster's Particulars and Conditions of Sale, — The Law relating 

to Particulars and Conditions of Sale on a Sale of Land. By "Wm. 

Eeedk. Webstee, Esq., Barrister-at-Law. Royal 8vo. 1889. IZ. Is. 

" Characterized by clearness of arrangement and careful and concise statement ; 

and we think it will be found of much service to the practitioner." — Solicitors' Journal. 

" A full account of case law, well arranged under convenient headings, together with 

a few precedents. The book is fit to be of practical service to a practical man." — Law 

Quarterly Review. 

" It forms an admirable digest, evidently prepared with great care, and selected and 
arranged in a manner likely to be of great practical value. Its treatment has the air 
of thoroughness, and, although it hardly claims originality, it may be credited with 
utility." — Law Journal. 

" A complete and accurate representation of ttie law. Nothing is shirked or slurred 
over." — Law Times. 
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SALVAGE, — Kennedy's Treatise on the Law of Civil Salvage,— By 
"WnxiAM R. Kennedy, Esq., one of Her Majesty's Counsel. Royal 
Svo. 1891. 12s. 

"The best work on the law of salvage that has yet appeared. It ia a complete ex- 
position of the suhjeot, and as such is accurate and exhaustive, without being prolix, 
and contains copioxis reference to the authorities applicable to this branch of law." — 
Law Times, August S, 1891. 

" Mr. Kennedy's work is certainly a valuable contribution to the literature of the 
subject."— _t<iiii Gazette, August 6, 1891. 

SETTLED ESTATES STATUTES.— Middleton's Settled Estates 
Statutes, including the Settled Estates Act, 1877, Settled Land 
Act, 1882, Improvement of Land Act, 1864, and the Settled 
Estates Act Orders, 1878, -with. Introduction, Notes and Forms. 
Third Edition. By Jahzs "W. MrDiii.ETON, Esq., Barrister-at-La-w. 
Royal 12mo. 1882. 7s. 6rf. 

SHERIFF LAW,— Churchill's Law of the Office and Duties of the 
Sheriff, -with the Writs andForms relating to the Office. 2nd Edit. 
By Cameeon Chtjechill, Esq. Demy Svo. 1882. 1^. 4s. 

" A very complete treatise." — Solicitors^ Journal, 

" Under-sheiaffs, and lawyers generally, will find this a useful book." — Law Mag. 
SHIPPING.^Boyd's Merchant Shipping Laws; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive , with Notes of all the leading English and American 
Cases, and an Appendix. By A. C. Botd, LL.B., Esq., Barrister- 
at-Law. 8to. 1876. \l. 6s. 

Foard's Treatise on the Law of Merchant Shipping and Freight, 
— By J. T. FoAED, Barrister-at-Law. Roy. Svo. 1880. Sf.cf.ll.ls. 
SLANDER,— Odgers,— Fi<?e "Liheland Slander." 
SOLICITORS,— Cordery's Law relating to Solicitors of tha 
Supreme Court of Judicature, With an Appendix of Statutes 
and Rules, and Notes on Appointments open to SoUcitors, and the 
Right to Admission to the Colonies. Second Edition. By A. Coedeet, 
Esq., Barrister-at-Law. Demy Svo. 188S. 16s. 

" The book is very clear, accurate, and practical, and will be found of much valus. 
"Without bein^ bulky, it contains in a concise and inteUigible form all the matters 
usually occurring in a solicitor's practice." — Solicitors* Journal. 

Turner, — Vide " Conveyancing" and " Vendors and Purchasers." 
Whiteway's Hints to Solicitors, — Being a Treatise on the Law re- 
lating to their Duties as Officers of the High Court of Justice. By 
A. R. Whttewat, M.A., of the Equity Bar and Midland Circuit. 
Royal 12mo. 1883. 6s. 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 
Performance of Contracts. By the Hon. Sir Edwaed Fet, a 
Lord Justice of Appeal. Second Edition. By the Author and W. 
DoNAXDSON Rawlins, Esq. Royal Svo. 1881. II. 16s. 

STAMP DUTY,— Qosset's Practical Guide to Account Stamp 
Duty, Customs, and Inland Revenue Act, 1881 (44 Vict, c, 12, 
s, 38). ■ By J. A. Cosset, of the Legacy and Succession Duty 
Office. Post Svo. 1887. 5»- 

"The author, by reason of hia official position and the experience of six years' 
■working of this section of the Act of 1881 (which imposed an entirely new duty), has 
been enabled to produce an exceptionally valuable guide."— £(iki rtmes. 

Highmore's Stamp Act, 1891, and the Stamp Duties Manage- 
ment Act, 1891, With an Introduction and Notes, and a copious 
Index. By Nathaniel Joseph Highmoee, of the Middle Temple, 
Esq., Barrister-at-Law, Assistant-SoUoitor of the Inland Kevenue. 
Demy Svo. 1891. (Nearly ready.) 6s. 

STATUTE LAW,— Wilberforce on Statute Law. The Principles 
which govern the Construction and Operation of Statutes. By E. 
Wn/BEEFOECB, Esq., Barrister-at-Law. 1881. 18s. 
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STATUTES, and vide "Acts of Parliament." 
Chitty's Collection of Statutes from Magna Charta to 1890,— A 

CoUeotion of Statutes of Practical Utility, arranged in Alphabetical 
and Chronological order, with Notes thereon. The Fourth Edition, 
■with Supplement. By J. M. Lelt, Esq., Barrister-at-Law. In 
8 vols. Royal 8vo. 1880-90. Published at 17^. 11«. 61?., 

reduced to Met 101. 10s. 
The following may still be had separately — 

6 vols. To end of the year 1880. Net 61. 6s. 

60 & 61 Vict. 1887. 10s. 6d. 

51 & 52 Vict. 1888. 12s. 6d. 

51 & 52 Vict. 1888. (Second Session.) Net 2s. 6d. 

52 & 53 Vict. 1889. 10s. 

53 & 54 Vict. 1890. 15s. 
*' It is needless to enlarge on the value of * Chitty's Statutes ' to both the Bar and 

to Solicitors, for it is attested by the experience of many years." — The Times, 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former, judges, jurists, and of all others connected with the 
administration or practice of the law." — Justice of the Peace. 

" 'Chitty ' is pre-eminently a friend in need. Those who do not possess a complete 
set of the Statutes turn to its chronological index when they wish to consult a 
particular Act of Parliament. Those who wish to know what Acts are in force with 
reference to a particular subject tium to that head iu * Chitty,' and at once find all the 
material of wtach they are in quest. Moreover, they are, at the same time, referred 
to the most important cases which throw light on the subject." — Law Journal. 

SUCCESSION.— Potts' Principles of the Law of Succession to 
Deceased Persons. — By T. Eadfoed Potts, B.C.L., M.A., Bar- 
rister-at-Law. Demy 8vo. 1888. 7s. 6(?. 
" We should have no hesitation in recommending it to a student who was to have a 
paper set on Succession generally." — Saturday Review. 

SUMMARY CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Jurisdiction Acts, 
1848 and 1879; including Proceedings preliminary and subsequent 
to Conyictions, and the responsibUity of Convicting Magistrates and 
their Oflicers, with Forms. Siith Edition. By "W. H. 1\Tac!NAMAba, 
Esq., Barrister-at-Law. Demy 8vo. 1879. 11. is. 

Wigram. — Vide " Justice of the Peace." 

S U M M O N S ES & O R D E RS.— Arch i bald.— Fiffe " Chamber Practice." 

TAXES ON SUCCESSION.— Trevor's Taxes on Succession.— 
A Digest of the Statutes and Cases (including those in Scotland and 
Ireland) relating to the Probate, Legacy and Succession Duties, with 
Practical Observations and Official Forms. Fourth Edition. By 
Evelyn Feeeth and E. J. Wailace, of the Legacy and Succession 
Duty Office. Royal 12mo. 1881. 12s. 6d. 

TAXPAYERS' GUIDES,— F»<fo "House Tax," "Income Tax," and 
"Land Tax." 

THEATRES AND MUSIC HALLS,— Geary's Law of Theatres 
and Music Halls, including Contracts and Precedents of 
Contracts. — By W. N. M. Geaet, J.P. With Historical Introduc- 
tion. By Jaites Williams, Esqrs., Barristers-at-Law. 8vo. 1885. 6s. 

TITHES, — Bolton's Tithe Actsj including the Recent Act for the 
Limitation and Redemption of Extraordinary Tithe ; with an Intro- 
duction and Observations and copious Index. By T. H. Bolton, 
Solicitor. Royal 12mo. 1886. 6s. 

Studd's Law of Tithes and Tithe Rent-Charge, — Being a Treatise 
on the Law of Tithe Rent-Charge, with a sketch of the History and 
Law of Tithes prior to the Commutation Acts, and including the Tithe 
Act of 1891, with the Rules thereunder. Second Edition. ByEuwAED 
Fairfax Stuhd, Esq., Barrister-at-Law. Royal 12mo. 1891. 6s. 
*' This book was origrinaUy a good one. Now it is a better one." — Law Times. ^ 

*,* All standard Law Works are kept in Stemk, in law calf and other bind^s. 



119 & 120, OHANCERT LANE, LONDON, W C. 29 

TORTS, — Addison on Torts; being a Treatise on Wrongs and 

their Remedies, Sixth Edition. By Horace Smith, Esq. , Benclier 

of the Inner Temple, Editor of "Addison on Contracts," &o. 

Royal 8vo. 1887. 11. 18s. 

** Upon a caxef ul perusal of the editor's work, -we can say that he has done it 

excellently." — Law Quarterly Bevieuj. 

" As now presented, this valuable treatise must prove highly acceptable to judges and 
the profession." — Law Times. 
" An indispensable addition to every lawyer's library." — Law Magazine. 
Ball's Leading Cases on the Law of Torts, -with Notes. Edited 
by W. E. Bail, LL.D., Esq., Barrister-at-Law, Author of "Prin- 
ciples of Torts and Contracts." Royal 8 vo. 1884. 1/. Is. 
** The notes are extremely, and as far as we have been able to discover uniformly, 
good. . . There is much intelligent and independent criticism." — Solicitors' Journal. 
"All the cases given are interesting, and most of them are important, and the 
comments in the notes are intelhgent and useful." — Law Journal. 

Pollock's Law of Torts ; a Treatise on the Principles of Oblioratious 
aj^sing from Civil Wrongs in the Common Law. Second Edition, 
to -which is added the draft of a Code of Civil Wrongs prepared for 
the Government of India. By Sir Peedeeiok Pollock, Bart., Barrister- 
at-Law. Author of "Principles of Contract," "A Digest of the 
Law of Partnership," &c. Demy 8vo. 1890. 21*. 

" Concise, logically arranged, and accurate." — Law Times, 

** A book which is well worthy to stand beside the companion volume on 'Contracts.^ 
Unlike so many law-books, especially on this subject, it is no mere digest of cases, but 
bears the impress of the mind of the writer from beginning to end." — Law Journal. 

Shearwood's Sketch of the Law of Tort for the Bar and SoUcitors 
Final Examinations. By Joseph A. Sheaewood, Esq., Barrister-at- 
Law. Author of ' ' Concise Abridgments of the Law of Real and 
Personal Property," &c. Royal 12mo. 1886. 3s. 

TRADE MARKS.— Aston.— FJife "Patents." 
Graham's Designs and Trade Marks. — By John Cameeon- Geaham, 
of the Middle Temple, Barrister-at-Law. Demy 8vo. 1889. 6s. 
Sebastian on the Law of Trade Marks and their Registration, 
and matters connected therewith, iuoluding a chapter on Goodwill | 
together with the Patents, Designs and Trade Marks Acts, 1883-8, 
and the Trade Marks Rules and Instructions thereunder ; Eorms and 
Precedents; the Merchandize Marks Act, 1887, and other Statutory 
Enactments; the United States Statutes, 1870-81, and the Rules 
and Forms thereunder ; and the Treaty with the United States, 1877. 
Third Edition. By Lewis Both Sebastian, Esq., Barrister-at- 
Law. Demy 8vo. 1890. 11. 5s. 
" The work stands alone as an authority upon the law of trade-marks and their 
registration." — Law Journal, Augvist 2, 1890. 

*' It is hardly necessary to tell anyone who has_ consulted the last edition of this 
book that it is characterized by mastery of the subject, exemplary industry, and com- 
pleteness and accuracy of statement It is rarely we come across a law book which 
CTibodies the results of years of careful investigation and practical experience in a 
branch of law, or that can be unhesitatingly appealed to as a standard authority. 
This is what can be said of Mr. Sebastian's hook."— Solicitors' Journal, Nov. 1, 1890. 

Sebastian's Digest of Cases of Trade Mark, Trade Name, 

Trade Secret, Goodwill, &c,, decided ia the Courts of the United 

Kingdom, India, the Colonies, and the United States of America. 

ByLEWisBoTD Sebastian, Esq., Barrister-at-Law. 8vo. 1879. ll.ls. 

" A digest which will be of very great value to all practitioners who have to advise on 

matters connected with trade marks." — Solicitors' Journal. 

Hardingham's Trade Marks; Notes on the British, Foreign, and 

Colonial Laws relating thereto. By Geo. Gatton Mblhuish 

Haedinoham, Consulting Engineer and Patent Agent. Royal 12mo. 

1881. -^"'j 2s. 6d. 
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TRAMWAYS.— Sutton's Tramway Acts of the United Kingdom! 

with Notes on the Law and Practice, an Introduction, including the 
Proceedings before the Committees, Decisions of the Referees with 
respect to Locus Standi, and a Summary of the Principles of Tramway 
Eating, and an Appendix containing the Standing Orders of Par- 
liament. Rules of the Board of Trade relating to Tramways, &c. 
Second Edition. By Henet Sutton, assisted by Robbet A. Ben- 
nett, Barristers-at-Law. Demy 8vo. 1883. 15«. 

TRUST FUNDS. — Geare's Investment of Trust Funds. — Incorpo- 
ratiug the Trustee Act, 1888. By Edwaed Aeundel Geaee, Esq., 
Barrister-at-Law. Second Edition. Including the Trusts Invest- 
ment Act, 1889. Royal 12mo. 1889. 7s. 6d. 
" Tne work is written in an easy style, it can very well be read by all trustees, 

whether they are lawyers or not ; and if they -will take our advice, and invest their 

money here before they invest other people's elsewhere, they may be spared much 

trouble in the future." — The Jurist. 

TRUSTS AND TRUSTEES.— Godefroi's Law Relating to Trusts 
and Trustees. — Second Edition. By HeneyGodefeoi, of Lincohi's 
Inn, Esq., Barrister-at-Law. Royal 8yo. 1891. II. 12s. 

" The second edition of this work which lies before ns is a model of what a legal 
text-book ought to be. It is clear in style and clear in arrangement, and we can have 
little doubt that it "will soon take the foremost place among text-books dealing with 
trusts. Moreover, it is brought up to date by including in its scope the Trust In- 
vestment Act of 1889, and the Settled Land Act, 1890. The chapter on Precatory 
Trusts in Mr. Godefroi's work seems to us 'particularly good and clear, and the many 
judicial decisions as to what expressions are sufficient and what are insufficieut to im- 
part a trust are marshalled with great care and accuracy." — Law Times, April 18, 1891. 

Hamilton's Trustee Acts. — Containing the Trustee Act, 1850 ; the 
Trustee Extension Act, 1852 ; and the Trustee Act, 1888 ; with Sup- 
plement of the Lunacy Act, 1890 (53 Vict. c. 5), so far as relates to 
Vesting Orders. By G-. Baidwin Hamilton, Esq. , Barrister-at-Law, 
Author of " A Concise Treatise on the Law of Covenants." Demy 
8vo. 1890. 6«. 

" This is a very useful Httle book. We have perused it with much care, and we 
have come to the conclusion that it may be safely trusted to as a guide to the compli- 
cated law to which it relates." — Law Quarterly Review. 

VENDORS AND PURCHASERS. — Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Vendors 
and Purchasers of Real Estate. By the late J. Henet Daet, Esq., 
one of the Six Conveyancing Counsel of the High Court of Justice, 
Chancery Division. Sixth Edition. By "William Baeeee, Esq., one 
of Her Majesty's Counsel, Riohaed Bttedon Haxdane, and William 
RoBEET Sheldon, both of Lincoln's Inn, Esqrs., Barristers-at-Law. 
2 vols. Royal 8yo. 1888. 3?. 15s. 

" The new edition of Dart is far ahead of all competitors in the breadth of its range, 

the clearness of its exposition, and the soundness of its law." — Law Times. 

"The extensive changes and numerous improvements which have been introduced 

ai« the result of assiduous labour, combined with critical acumen, sound knowledge, 

and practical experience." — Law Quarterly Review. 

Turner's Duties of Solioitorto Client as to Sales, Purchases, and 
Mortgages of Land, — By Edwaed F. Ttjenee, Solicitor, Lecturer 
on Real Property and Conveyancing. Demy 8vo. 1883. 10s. 6<?. 
See also Conveyancing. — " Turner." 

" A careful pemsal of these lectures cannot fail to be of great advantage to students, 
and more particularly, we think, to young practising sohcitors." — Law Times. 

WAR, DECLARATION OF.— Owen's Declaration of War,— A 
Survey of the Position of BeUigerents and Neutrals, with relative 
considerations of Shipping and Marine Insurance during War. By 
DoTjQLAS Owen, Barrister-at-Law. Demy 8vo. 1889. 21s. 
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WATERS. — Musgrave's Dissertation on the Common Law of 
Waters and its Application to Natural Circumstances other 
than those of England,— By W. A. B. Musqka-ve, D.C.L., of the 
Inner Temple, Barrister-at-Law. Demy 8to. 1890. Net, 2s. 

WILLS. — Theobald's Concise Treatise on the Law of Wilis, — 

Third Edition. By H. S.THE0BAi,D,E8q.,Barrister-at-Law. Eoyal 

8vo. 1885. \l. lOs. 

" A book of ^reat ability and value. It bears on every pstge traces of care and sound 

judgment. It is certain to prove of great practical usefulness." — Solicitors* Journal. 

Weaver's Precedents of.Wills,— A Collection of Concise Precedents 
of ■WUls, -with Introduction, Notes, and an Appendix of Statutes. 
By Chaeles Weavke, B.A. Post 8vo. 1882. 5s. 

WINDING UP,— Palmer's Winding-up Forms.— A Collection of 580 
Forms of Summonses, Affidavits, Orders, Notices and other Forms 
relating to the Winding-up of Companies. With Notes on the Law 
and Practice, and an Appendix containing the Acts and Rules. By 
Fbancis Beaitfoet Paimee, Esq., Barrister- at-Law, Author of 
" Company Precedents," &c. 8vo. 1885. 12s. 

Pitt-Lewis' Winding-up Practice. — A Manual of the Practice as 
to Winding-up in the High Court and in the County Court; 
being the Companies (Winding-up) Act, 1890, and the Winding-up 
of Companies and Associations (Part IV. of the Companies Act, 1862), 
as now amended, with Notes, and the Companies Winding-up Rules, 
1890. Forming a Stjpplement to "A Complete Practice of the 
County Courts." By G-. Pitt-Lewis, Q.C, M.P., Recorder of 
Poole. Demy 8vo. 1891. 7s. Gd. 

" This is a book that we can cordially recommend, and forms a fitting supplement 
to the aptly-named larger work of the same author." — Law Gazette, JMarch 5, 1891. 

WRECK INQUIRIES.— IVIurton's Law and Practice relating to 
Formal Investigations in the United Kingdom, British Posses- 
sions and before Naval Courts into Shipping Casualties and 
the Incompetency and Misconduct of Ships' Officers. With 
an Introduction. By Waltee Mtjeton, Sohoitor to the Board of 
Trade. Demy Svo. 1884. II. is. 

WRONGS,— Addison, Ball, Pollock, Shearwood.— ri<?e "Torts." 



REPORTS, — A large Stock, New and Second-hand. Prices 
on application. 

BINDING, — Executed in the best manner at moderate prices 
and 'with dispatch. 

The Law Rep.orts, Law Journal, and all other Reports, 
bound to Office Patterns, at Office Prices. 

PRIVATE ACTS.— ^-^^ Publishers of this Catalogue 
possess the largest known collection of Private Acts of 
Parliament {including Public and Local), and can supply 
single copies commencing from a very early period. 
LICENSED VAL UERS for Probate , Partnership, &c. 
LIBRARIES PURCHASED OR EXCHAIMGED. 
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NEW WORKS AND NEW EDITIONS. 

Addison's Treatise on the Law of Contracts. — Nimth Edition. By 
HoEACK Smith, Esq., Barrister-at-Law. Eoyal 8to. {In the press.) 

Dixon's Law of the Farnn. — Fifth Edition. By Aubeet J. Spencee, 
B.A., Esq., Barrister-at-Law. (In preparation.) 

Fry's Treatise on the Specific Performance of Contracts. — By the 
Right Hon. Sir Edwaed Eet, one of the Lords Justices of Appeal. 
TMrd Edition. By the Author and Edwaed Poeismooth Fey, Esq., 
Barrister-at-Law. [In the press.) 

Hedderwick's Parliannentary Election Pocket Manual. — ByTnoiiAs 
Chaeles Heddeewioe;, Esq., Barrister-at-Law. (In the press.) 

Highmore's Stamp Act, 1891, and the Stamp Duties Management 
Act, 1 891 . — With an Introduction and Notes, and a copious Index. 
By Nathaniel Joseph Highmoee, Esq., Barrister-at-Law, Assistant- 
Solicitor of the Inland Revenue. Demy 8vo. (Nearly ready.) 

Innes' Principles of the Law of Torts. — By L. C. Innes, lately one 
of the Judges of the High Court, Madras, Author of " A Digest of 
the English Law of Easements." (Nearly ready.) 

Lawrance's Precedents of Deeds of Arrangement between 
Debtors and their Creditors. — Fourth Edition. By H. Aethue 
Smith, Esq., Barrister-at-Law. (In the press.) 

Leake's Law of Contracts. — Third Edition. By Stepheit Maetdi 
Leake, Barrister-at-Law. (In the press.) 

Philiimore's Ecclesiastical Law of the church of England. — 
Second Edition. Edited hy Sir Walteb G-eo. Feauk Phillimoee, 
Bart., D.C.L., Chancellor of the Diocese of Lincoln. (In preparation.) 

Roscoe's Admiralty Practice. — Third Edition. By E. S. Roscoe and 
T. Lambeet Meaes, Eeqrs., Barristers-at-Law. (In preparation.) 

Selwyn's Abridgment of the Law of Nisi Prius. — 14th Edition. By 
W. H. Macnamaea, Esq., Barrister-at-Law. (In preparation.) 

Seton's Forms of Judgments and Orders in the High Court of 
Justice and Courts of Appeal, ha-ring especial reference to the 
Chancery Division, with Practical Notes. Fifth Edition. By C. C. 
M. Dale, of Lincoln's Inn, Esq., Barrister-at-Law, and "W. Clowes, 
Esq., one of the Registrars of the Supreme Court. (In the press.) 

Shelford's Real Property Statutes.— Ninth Edition. By T. H. 
Caesoit, Esq., Barrister-at-Law. (In preparation.) 

Shirley's Selection of Leading Cases in the Common Law. "With 
Notes. — Fourth Edition. By Riohaed Watson, of Lincoln's Inn, 
Esq., Barrister-at-Law. (Nearly ready.) 

Theobald and Schuster's Lunacy Act, 1890, with Notes.— By H. S. 
Theobald and E. J. Sohustee, Barristers-at-Law. (In preparation.) 

Warburton's Selection of Leading Cases in the Criminal Law. 

With Notes. — By Henet Waebueton, Esq., Barrister-at-Law. 

. [Founded on " Shirley's Leading Cases."] , (In the press.) 

Wharton's Law Lexicon.— Ninth Edition. By J. M. Lelt, Esq., 
Barrister-at-Law. (In preparation.) 

Whitehead's Church Law. — Being a Concise Dictionary of Statutes, 
Canons and Regulations affecting the Clergy and Laity. By Benjamin 
Whitehead, B.A., Esq., Barrister-at-Law. (In preparation.) 

Wigram's Justice's Note Book. — By the late W. Knox Wigeam, Esq. , 
Barrister-at-Law, J. P. Sixth Edition. By Abohibald Henet 
Bodkin, Esq., Barrister-at-Law. (In the press.) 

Williams' Law of Executors and Administrators. — ^Ninth Edition. 
By the Hon. Sir Roland VAuaHAN Williams, a Justice of the High 
Court. 2 vols. Royal 8vo. (In the press.) 
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